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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States 

For the District of Columbia 

Civil Action No. 5554. 

United States of America, to the use of Noland Company, 
Incorporated, A Corporation, Plaintiff, 

vs. 

Alexander D. Irwin and Archibald 0. Leighton, Trading 
as Irwin & Leighton, et al., Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of |the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Complaint 

i 

Action on Bond 

i 

Filed January 24 1940 

In the District Court of the United States 
For the District of Columbia 

Civil Action No. 5554. 

United States of America, to the use of Noland Company, 
Incorporated, A Corporation, 136 K St., N. E., Wash¬ 
ington, D. C., Plaintiff, 

Alexander D. Irwin and Archibald 0. Leighton, Trading 
as Irwin & Leighton, 1505 Race St., Philadelphia, Pja.; 
and United States Guarantee Company, A Corpora¬ 
tion, Slioreham Building, Washington, D. C., Defen¬ 
dants. 
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IRWIN ET AL. VS. U. S. A. ETC. 


1. Jurisdiction of this cause is conferred by Sections 270 
(a) and (b) of Title 40 of the United States Code. 

2. On or about the 5th day of December, 1936, the defen¬ 
dants, Alexander D. Irwin and Archibald O. Leighton, part¬ 
ners, trading as Irwin & Leighton, entered into a contract 
with the United States of America for the furnishing of 
materials and the performing of work for the construction, 
including all mechanical equipment, of the Library Build¬ 
ing at Howard University, Washington, 1). C., in accord¬ 
ance with plans and specifications, Addenda No. 1, and cer¬ 
tain alternates, as more fully set out in said contract. The 
United States required the defendants, Irwin & Leighton, 
to give the usual penal bond with good and sufficient surety, 
with the obligation that the said Irwin & Leighton should 
promptly make payment to all persons supplying labor and 

material for the prosecution of the work provided 
2 for in said contract, and in accordance with and pur¬ 
suant to tin* requirement of the said statute, the 
said defendants, Irwin & Leighton, as principals, and the 
defendant United States Guarantee Company, a corpora¬ 
tion under the laws of the State of New York, as surety, 
did, on or about the 10th day of December, 1936, make, ex¬ 
ecute and deliver unto the United States of America, their 
certain penal bond, signed by them with their genuine sig¬ 
natures and sealed with their seals, wherein thcv held and 
firmly bound themselves jointly and severally unto the 
United States of America in the penal sum of $40S,621 and 
to which bond a condition was and is annexed as follows: 

“NOW, THEREFORE, if the principal shall promptly 
make payment to all persons supplying labor and material 
in the prosecution of the work provided for in said contract, 
and any and all duly authorized modifications of said con¬ 
tract that may hereafter be made, notice of which modifica¬ 
tions to the suretv being hcrebv waived, then this obliga- 
tion to be void; otherwise to remain in full force and 
virtue.” 

A certified copy of the said bond is now here to the Court 
shown. 

3. In order to obtain the performance of the work re¬ 
quired under the said contract, the defendants, Irwin & 
Leighton, entered into a sub-contract with Cullen, Inc., a 
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corporation, for the doing of certain plumbing and heading 
work necessary to the performance of their contract with 
the United States. Thereafter this use plaintiff furnisjhed 
to said Cullen, Inc. plumbing and heating materials forluse 
and which were used in the said work required under:the 
contract between the United States and the defendants! Ir¬ 
win & Leighton. The materials so furnished and delivered 
were of the total value of $23,049.35 and on account of which 
there has been paid or allowed by way of credit the tbtal 
sum of $11,146.80, leaving justly due and owing to the juse 
plaintiff the total sum of $12,502.55, with interest theiieon 
from July 27, 1938. 

4. The said Cullen, Inc. promised and agreed to pay the 
sum of $12,502.55 to the use plaintiff, but has wholly failed 
so to do. 

3 5. The use plaintiff gave written notice of default 

in the payment of said sum and made demand upon 
the defendants, Irwin & Leighton, for the payment of the 
same. Said notice and demand was made by registered 
mail, postage prepaid, addressed to the defendants, Irwin 
& Leighton, at the place where they maintain an office, and 
was made within 90 days from the date on which the Noland 
Company furnished and supplied the last of the material 
for which this claim is made. The notice stated with sub¬ 
stantial accuracy the amount claimed and the name ofjthe 
party to whom the material was furnished. The materials 
so furnished by the use plaintiff were necessary in the prose¬ 
cution of the work which the defendants promised <jmd 
agreed to perform for the United States, and were accepted 
by the defendants, Irwin & Leighton, and by the United 
States of America. 

0. The contract between the United States of America 
and the defendants, Irwin & Leighton, was completed <jmd 
final settlement had on or about the 6th dav of Februarv, 
1939, which final settlement was less than one year befpre 
the filing of this action. 

WHEREFORE, there is justly due and owing from the 
defendants, and each of them, to the use plaintiff, Noland 
i Company, Incorporated, the total sum of $12,502.55, wjith 
interest thereon from the 27th dav of Julv, 1938. 

And the plaintiff to the use of Noland Company, Tncior- 
porated, claims of the defendants, and each of them, jthe 
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IRWIN ET AL. VS. TJ. S. A. ETC. 


sum of $12,502.55, with interest thereon from July 27,1938, 
besides the costs of this suit. 

HINTON & HERON 
By ALEXANDER M. HERON 
Attorneys for Use Plaintiff. 


4 Motion to Dismiss. 

Filed March 28 1940 

* * • 

The defendants, Alexander D. Irwin and Archibald 0. 
Leighton, individually and as members of the partnership 
of Irwin & Leighton, and the United States Guarantee Com¬ 
pany, move the Court as follows:— 

1. To dismiss the action because the complaint filed 
against them discloses no right or cause of action. 

2. To dismiss the action because the Library Building 
constructed under the contract referred to in the complaint 
and for and to which plaintiff claims to have supplied 
materials to one Cullen, Inc., a subcontractor of the prime 
contractors, is wholly owned in fee by Howard University, 
a private corporation, is situated upon private property 
and is not a public building or public works of the United 
States within the “Miller” Act approved August 24, 1935, 
(49 Stat. 793) or the “Heard” Act approved August 13, 
1894 (28 Stat 811) as amended by Acts of February 24, 
1905, (38 Stat 811) and March 3, 1911, (36 Stat 1167); 
U. S. C. A. Title 40, Secs. 270, 270a. 

3. To dismiss the action because of lack of information 
in the complaint to establish whether said action is based 
upon the said Miller Act or the said Heard Act as above 
cited. 

PRENTICE E EDRINGTON 
Attorney for defendants. 
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5 Motion to Consolidate. 

Filed April 1 1940 

In the District Court of the United States 
For the District of Columbia. 

No. 5554. 

_ 1 

United States for tile Use and Benefit of Noland 

Company, Incorporated, Plaintiff , 

i 

V. 

I 

Irwin & Leighton, et ah, Defendants. 


No. 5443. 

i 

United States for the Use and Benefit of Powers 
Regulator Co., a Corporation, Plaintiff, 

Irwin & Leighton, et al., Defendants, 


No. 5798 

United States for use and Benefit of 

Englehaupt & Co., Plaintiffs, 

v. 

| 

Irwin & Leighton, et ah, Defendants. 

On motion of Alexander D. Irwin and Archibald; 0. 
Leighton, individually and as members of the partnership 
of I i-win & Leighton, and United States Guarantee Com¬ 
pany, defendants in the three above entitled and numbejred 
causes, and on showing to the Court that the complainj; in 
each of the said suits allege that the plaintiffs in s[uit, 
respectively, are sub-subcontractors of one Cullen, Inc., jfor 
whom their furnished material and/or labor in connection 
with the construction of a Library Building for Howard 
University in the District of Columbia; that said 
Cullen, Inc., was a subcontractor of the prime con¬ 
tractors, Irwin & Leighton; that defendant, United 
States Guarantee Company is the surety on the pay- 


i 
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IRWIN ET AL. VS. U. S. A. ETC. 


ment bond given in connection with the general contract. 

That identical motions to dismiss have been hied in each 
of the three above entitled causes; that the issues are 
identical and that said causes should be consolidated for 
the purpose of the trial of said motions to dismiss filed in 
each of said cases. 

Wherefore, mover prays that the above entitled and 
numbered causes be ordered consolidated for the purpose 
of the trial of the motions to dismiss, and for general and 
equitable relief. 

PRENTICE E EDRINGTON. 

We take notice of the above motion and consent thereto. 

ALEXANDER M. HERON, 
Attorney for Noland Company Inc. No. 5554. 

Attorney for Powers Regulator Co. No. 5443. 

ROBERT ASH, 

Attorney for Englchaupt <fb Co., No. 579S. 
7 Order For Consolidation 

Filed April 1 1940 

* # * 

(C. A. 5554-5443-5798) 

Upon consideration of the motion of the defendants in 
each of the above entitled actions, to consolidate the hear¬ 
ings on the motions to dismiss filed therein, it is, by the 
Court, this 1st day of April, 1940, 

Ordered that the hearings on the motions to dismiss 
each of the above entitled actions be, and the same hereby 
are, consolidated to be heard together in the suit entitled, 
“United States for the use and benefit of Noland Company, 
Incorporated, vs. Irwin & Leighton, et ah, Civil Action No. 
5554.” 

JESSE C ADKINS 
Justice 

Consent: 

Hinton & Heron 
Bv Alexander M. Heron 
Attorneys for Use Plaintiff 




i 
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i 

Memorandum 

June 25,1940. 

Motion to dismiss (treated as motion for sumn|iary 
judgment) argued & submitted. 


8 Memorandum, Opinion 

Filed June 26 1940 j 

I 

* * * j 

(Civil Action No. 5554) j 

While Congress may not perhaps by its mere fiat mjake 
that a public work which is not a public work, I havej no 
doubt that it may require a bond to be given to project 
material men and others furnishing material or labor unjder 
any contract under which the money of the United States 
is to be spent. So far as the meaning of the words “public 
work” is concerned, I see no difference in the Hurd and 
Miller Acts taken in themselves, but taken in connection 
with the acts of February 14, 1931 and June 16, 1933 and 
the proceedings before the House Committee on the judic¬ 
iary and the reports of the committee, I think it was the 
intention of Congress to include within the provisions j of 
the Miller Act contracts for work such as that involved 1 , in 
this suit. 

In view of this, I do not think that the case of Maiatico 
Construction Company vs. United States, 65 App. D. (l, 
62 is applicable. 

The motion to dismiss should be overruled. 

BAILEY, 

j. i 

i 

_ i 

i 

9 Order Overruling Motion To Dismiss 

Filed June 28 1940 

* * * 

(Civil Action No. 5554) ! 

Upon consideration of the motion of the defendants io 

dismiss this action, the depositions and exhibits otfercjd 
in evidence in connection with the hearing thereof, and 

I 

I 

i 

i 
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IRWIN ET AL. VS. IT. S. A. ETC. 


argument of counsel, it is, by the Court, this 28th day of 
June, 1940, 

Ordered that the said motion be, and the same hereby is, 
overruled for the reasons set out in the opinion of the 
Court filed herein on June 26,1940. 

JENNINGS BAILEY 
Justice 

No objection as to form. 

Prentice E. Edrington 
Attorney for Defendants 


10 Exception To The Order Dismissing Defendants’ 
Motion To Dismiss And For Stay. 

Filed July 2 1940 
(C. A. 5554-5798-5443) 

Now come the defendants for the purpose of excepting 
to the action, ruling and opinion of the Court herein filed 
on June 26,1940, 

(1) In holding that “it (Congress) may require a bond 

to be given to protect material men and others furnishing 

materials and labor under anv contract under which the 

* 

money of the United States is to be spent” when no such 
action has been taken bv the Congress. 

(2) In holding that the words “public buildings and 
public works” of the United States provided by the Miller 
Act approved August 24, 1935, taken in connection with the 
Acts of July 14,1931 and June 16,1933, and the proceedings 
before the House Committee on the Judiciary and the re¬ 
ports of the Committee “showed the intention of Congress 
to include within the provisions of the Miller Act contracts 
for work such as involved in suit,” when such proceedings 
appear to indicate no such intention. 

(3) In holding that the case of Maiatico Construction 
Company vs. United States, 65 App. D. C. 62, is not appli¬ 
cable to the issues presented. 

(4) In not holding that the Library Building constructed 
by defendants Irwin & Leighton was not a public building 
or public works of the United States within the meaning of 
the Miller Act and that the Court had no jurisdiction in a 
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suit in the name of the United States for the use and benefit 
of the plaintiffs on the bond given pursuant to the 

11 said Miller Act 

(5) In denying the Motion to Dismiss filed byj" the 
defendants and overruling the same. 

(6) Defendants are aggrieved by said opinion and ruling 
of the Court in the above-entitled and numbered consoli¬ 
dated cases and intend to promptly apply by petition to the 
Court of Appeals for the District of Columbia for an ojrder 
of special appeal. 

(7) In the interim until the said Court of Appealj? of 
the District of Columbia acts upon said petition for special 
appeal, defendants ought not to have to answer because! the 
allowance of the special appeal and the holding of the Cdurt 
of Appeals that any or all of the grounds of appeal are Veil 
founded finally disposes of each and every one of the three 
causes of action above named, and defendants ask for an 
order staying all further proceedings in these cases pend¬ 
ing the final disposition of said special appeal. 

"Wherefore defendants pray for such order as is Just 
and proper in the premises, and for general and equitable 
relief. 

A M HOLCOMBE 
PRENTICE E KDRINGTON 
Attorneys for Defendants. | 

12 Order Allowing Special Appeal 

Filed October 24 1940 j 

United States Court of Appeals 
for the District of Columbia 

Xo. 3303 Original. October Term, 194C|. 

Civil Action Xo. 5554. 

i 

Irwin & Leighton, et al., Petitioners, 

vs. 

United States of America For The Use and Benefit! of 

Xoland Co., Inc. 

On consideration of the petition for allowance of a spe¬ 
cial appeal from the order of the District Court of the 
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United States for the District of Columbia entered June 
28, 1940, in the above entitled cause by Mr. Justice Jennings 
Bailey, 

It is ordered by the Court that the petition be, and it is 
hereby, granted, and a special appeal allowed as prayed. 

Per Mr. Chief Justice Groner, 
(SEAL) October 22, 1940. 

A true Copy, 

Test: JOSEPH W. STEWART 
Clerk of the United States Court of Appeals 
for the District of Columbia 


13 Order 

Filed November 0 1940 

# * * 

It is ordered this 6th day of November, 1940, that the 
original depositions and exhibits of record offered and 
filed by the plaintiff and defendants be sent to the Court 
of Appeals for the District of Columbia in lieu of copies 
thereof as designated by counsel for appellants and ap¬ 
pellee. 

JENNINGS BAILEY 
Justice 

Consent: 

PRENTICE E EDRTNGTON 

Attorney for defendants and appellants. 

ALEXANDER M. HERON 
Attorney for plaintiff and appellee. 

14 Defendants’ and Appellants’ Designation of 

The JRecord 

Filed October 29 1940 

* • • 

(Civil Action No. 5554) 

To the Clerk of the United States 
for the District of Columbia. 

Please take notice that Irwin & Leighton and the United 
States Guaranty Company, defendants herein, granted a 
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special appeal by the Court of Appeals for the District of 
Columbia, by order dated October 22, 1940, filed withj you 
in the above numbered and entitled cause, hereby desig¬ 
nate the following portion of the record for inclusion hi the 
Transcript of Record on appeal: 

1. Complaint filed January 24, 1940. 

2. Motion to Dismiss filed March 2$, 1940. (excluding 
notice of Motion and points and authorities) 

3. Defendants’ Motion for leave to consolidate filed 

April 1, 1940. j 

4. Order of Consolidation dated April 1, 1940, and filed 
April 1, 1940. 

5. Payment bond dated December 10, 1936, with Irwin & 
Leighton as principals and United States Guaranty Com¬ 
pany as surety (pages A12, A13, and A14 of Exhibit!No¬ 
land 1, filed October 29, 1940) 

6. Depositions of Floyd E. Dotson and John J. Mjadi- 
gan, filed May 2, 1940. 

7. Plaintiff’s Exhibit 2 Madigan, being photostatic cjopy 
of title page of bulletin No. 51, revised October 1, 11935, 
attached to the depositions of Dotson and Madigan filed 
"May 2. 1940, and referred to in the testimony of witness 
Madigan at page 13. 

8. Testimony of Dr. Mordecai W. Johnson and Virgifiius 
D. Johnston, filed June 18,1940. 

9. Booklet entitled “Act of Incorporation (as amcnjded 
to May 13, 1938) and By-laws of the Board of Trusteed of 
Howard University, in the District of Columbia” revjsed 
April 14, 1936, marked Defendants’ Exhibit John¬ 
son 4. 

15 10. All of article 17, page A-6 of the contract! be¬ 

tween the United States and Irwin & Leighton,!ex¬ 
hibit Noland 1, filed October 29, 1940. 

11. All of paragraph G-12, page 26 of document entitled 
“Proposal and Specifications for. the Construction and 
Equipment of the Library Building, Howard University, 
Washington, D. C.” approved October 15, 1940, attached to 
and made part of exhibit Noland 3, filed October 29, l<j)40. 

12. The Act of Congress approved August 24, 1935 (pub¬ 
lic No. 321, 74th Congress) IT. B. 8519, attached to gnd 
forming part of proposal and specifications for construc¬ 
tion and equipment of Library Building, Howard Uniter- 
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sity, at Washington, D. C. Exhibit Noland 3, filed October 
29, 1940. 

The Clerk is requested in certifying this exhibit to note 
it is attached to said specification and bid data and forms 
part thereof. 

13. Report of hearings before the Committee on the Judi¬ 
ciary, House of Representatives, 74th Congress, First Ses¬ 
sion, March 8-22, April 26, May 3, 1935, marked Exhibit 
Noland 4, filed October 29, 1940. 

14. Report No. 1263, 74th Congress, First Session, House 
of Represenatives, to accompany H. R. 8519, marked Ex¬ 
hibit Noland 5, filed October 29,1940. 

15. Memorandum of Opinion of Mr. Justice Bailey, filed 
June 26, 1940. 

16. Order dismissing Motion to Dismiss signed by Mr. 
Justice Bailey, filed 28 June 1940. 

17. Defendants’ exceptions to the order dismissing Mo¬ 
tion to Dismiss and points filed by defendants July 2,1940. 

AMASA M. HOLCOMBE 
PRENTICE E. EDRINGTON 
Attorneys for Defendants and 
Appellants. 


Copy of the above designation of record mailed to attor¬ 
neys for plaintiff and appellee this 29th day of October, 


1940. 


PRENTICE E EDRINGTON 
Attorney for Plaintiff and Appellee. 


16 Counter-Designation of Plaintiff-Appellee 

hailed November 2- 1940 

# * # 

Comes Noland Company, Incorporated, plaintiff-appellee 
in the above entitled action, and designates parts of the rec¬ 
ord to be included in the transcript in addition to those des¬ 
ignated by the defendants-appellants, such additional parts 
being deemed necessary and material for a determination 
of the questions raised on appeal, namely: 

1. Memorandum of docket entry of June 25,1940, showing 
motion to dismiss treated as motion for summary judgment. 

2. Memorandum that Plaintiff’s Exhibit No. 1 attached 
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to depositions of Dotson and Madigan filed May 2, 1940, is 
identical with Federal Emergency Administration of jPub- 
lic Works Bulletin No. 51 attached to Plaintiff’s Exhibit 
No. 3. 

3. Defendants’ Exhibit No. 1-A attached to the deposi¬ 
tions of Johnson and Johnston filed June 18, 1940. 

4. Noland Company Exhibit No. 1 filed October 29, 1940, 

being the contract between the defendants, Irwin & Leigh¬ 
ton, and the United States, omitting therefrom Articles 2 
to 9, inclusive, Articles 13, 20, 21 and 26 to 32, inclusive, to¬ 
gether with all matter subsequent to the signature of the 
parties thereto. j 

5. Noland Company Exhibit No. 2 filed October 29, jL940, 
being the performance bond of Irwin & Leighton, pages 1 
and 2 only. 

6. Noland Company Exhibit No. 3, filed October 29,1940, 
the following portions only: 

(a) Memorandum for the Assistant Secretarv, djated 
March 13, 1940. 

(b) Proposal and specifications for the construction!and 
equipment of the Library Building at Howard University, 
Washington, D. C., from which the following portions! are 
to be included: 

Bulletin No. 51 Federal Emergency Administration of 
Public Works, title page, Sections 1 to 5, inclusive, Sec¬ 
tion 8. 

Division No. 1, Section 1, specifications, General Condi¬ 
tions, Note—; 

17 paragraph G-3; paragraph G-S; 

paragraph G-10; paragraph G-32; 
paragraph G-51. 

7. And this counter-designation. j 

November 2, 1940. 

HINTON & HERON 
By ALEXANDER M. HEf^ON 
Attorneys for Plaint iff-Appellee 

I certify that a copy of the foregoing designation jvas 
served upon Messrs. Amasa M. Holcombe and Prentice E. 
Edrington, by mailing the same addressed to them in jthe 
Munsey Building, Washington, D. C., this 2d day of Novem¬ 


ber, 1940. 


ALEXANDER M. HERO}7 
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18 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 17, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are 
made part of this transcript, and in accordance with Rule 
75 (g) of the Federal Rules of Civil Procedure for the Dis¬ 
trict Courts of the United States, in cause No. 5554, Civil 
Action, wherein United States of America, to the use of 
Noland Company, Incorporated, a corporation, is Plaintiff 
and Alexander D. Irwin and Archibald 0. Leighton, Trad¬ 
ing as Irwin & Leighton, et al., are Defendants, as the same 
remains upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 8th day of November, 1940. 

CHARLES E. STEWART, 

Clerk , 

By ANDREW A. HORNER, 
Assistant Clerk. 

19 “Plaintiff’s Exhibit Noland #1, filed October 29, 

1940.” 

21 This Contract, entered into this 5th day of Decem¬ 
ber, 1936, by The United States of America, herein¬ 
after called the Government, represented by the contract¬ 
ing officer executing this contract, and Irwin and Leighton, 
a corporation organized and existing under the law of the 
State of a partnership consisting of Alexander D. Irwin 
and Archibald O. Leighton, trading as Irwin and Leighton 
an individual t rading as of the city of Philadelphia, in the 
State of Pennsylvania hereinafter called the contractor, 
witnesseth that the parties hereto do mutually agree as fol¬ 
lows : 

Article 1. Statement of work .—The contractor shall fur¬ 
nish the materials, and perform the work for the construe- 
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tion (including all mechanical equipment) of the Library 
Building at Howard University, Washington, D. C. 5n ac¬ 
cordance with plans, specifications, and Addenda No. lj; also 
subject to acceptance of Alternates Nos. 1, 3, 4, 6, 9, l|4, 15, 
16, 23, 26, 28, 35, 43, 47, *52, and **52, forming a part hereof. 

* Alternate No. 52, Irwin & Leighton Proposal jjso. 1 
reads: 

“If it is decided by the Government to eliminate one or 
more stack aisles outlets complete, comprising box, reflector, 
lamp and connections, the unit price deduction for each such 
omission will be $6.00 each” 

Under this alternate 348 such stack outlets, etc., are jelim- 
inated from the Ground Floor Mezzanine stacks; the jFirst 
Floor stacks; the First Floor Mezzanine stacks; and the 
Second Floor Mezzanine “A” stacks—making a deduction 
of 348 x $6.00, that is $2,088.00. 

**Under this same alternate No. 52, 252 stack outlets! etc., 
are eliminated from the Ground Floor, making a deduction 
of 252 x $6.00, that is $1,512.00, for the consideration of 
Eight hundred and seventeen thousand, Two hundred] and 
twenty five, ($817,225.00) Dollars; in strict accordancejwith 
the specifications, schedules, and drawings, all of wdiicli are 
made a part hereof and designated as follows: 

Plans and specifications approved by Department Octo¬ 
ber 15, 1934, with Addenda No. 1. 

Proposal of contractor, October 14, 1936, and Postal tele¬ 
gram of October 14, 1936. 

The work shall be commenced within ten calendar days 
after receipt of notice, and shall be completed within three 
hundred and twenty five calendar days from ]that 
date. 

J 

24 Art. 10. Permits and care of icork .—The Con¬ 
tractor shall, without additional expense to the gov¬ 
ernment, obtain all required licenses and permits and be re¬ 
sponsible for all damages to persons or property that occur 
as a result of his fault or negligence in connection withl the 
prosecution of the work, and shall be responsible for] the 
proper care and protection of all materials delivered jand 
work performed until completion and final acceptance, j 

Art. 11. (a) Convict labor .—No convict labor shall be 

employed on the project and no materials manufactured or 
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produced by convict labor shall be used on the project unless 
required by law. 

(b) Thirty-hour week. —Except in executive, administra¬ 
tive, and supervisory positions, so far as practicable and 
feasible in the judgment of the contracting officer, no in¬ 
dividual directly employed on the project shall be permitted 
to work more than 30 hours in any 1 week: Provided, That 
this clause shall be construed to permit working time lost 
because of inclement weather or unavoidable delays in any 1 
week to be made up in the succeeding: 20 days. 

(r) Eight-hour laic. —Xo laborer or mechanic doing any 
part of the work contemplated by this contract, in the em¬ 
ploy of the contractor or any subcontractor contracting for 
any part of said work contemplated, shall be required or 
permitted to work more than 8 hours in any 1 calendar day 
upon such work at the site thereof. For each violation of 
the requirements of this article a penalty of $5 shall be im¬ 
posed upon the contractor for each laborer or mechanic for 
every calendar day in which such employee is required or 
permitted to labor more than 8 hours upon said work, and 
all penalties thus imposed shall be withheld for the use and 
benefit of the Government: Provided. That this stipulation 
shall be subject in all respects to the exceptions and pro¬ 
visions of United States Code, title 40, sections 321, 324, 325, 
and 326, relating to hours of labor. 

Art. 12. Covenant against contingent fees .—The con¬ 
tractor warrants that he has not employed any person to 
solicit or secure this contract upon any agreement for a 
commission, percentage, brokerage, or contingent fee. 
Breach of this warranty shall give the Government the right 
to terminate the contract, or, in its discretion, to deduct 
from the contract price or consideration the amount of such 
commission, percentage, brokerage, or contingent fees. This 
warranty shall not apply to commissions payable by con¬ 
tractors upon contracts or sales secured or made through 
bona fide established commercial or selling agencies main¬ 
tained by the contractor for the purpose of securing busi¬ 


ness. 

25 Art. 14. Officials not to benefit. —Xo Member of or 
Delegate to Congress, or Resident Commissioner, 
shall be admitted to any share or part of this contract or to 
any benefit that may arise therefrom, but this provision 
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shall not be construed to extend to this contract it' made iwith 
a corporation for its general benefit. 

Art. 15. Disputes .—All labor issues arising under| this 
contract which cannot be satisfactorily adjusted by theicon- 
tracting officer shall be submitted to the Board of Ljibor 
Review. Except as otherwise specifically provided in!this 
contract, all other disputes concerning questions arising 
under this contract shall be decided by the contracting 

• • " • J 

officer, subject to written appeal by the contractor withijn 30 
days to the head of the department concerned or his duly 
authorized representative, whose decision shall be final!and 
conclusive upon the parties thereto. In the meantime) the 
contractor shall diligently proceed with the work asj di¬ 
rected. 

Art. 16. Payments to contractors. — (a) Unless otherwise 
provided in the specifications, partial payments will be 
made as the work progresses at the end of each calendar 
month, or as soon thereafter as practicable, on estimates 
made and approved by the contracting officer. In preparing 
estimates the material delivered on the site and preparatory 
work done may be taken into consideration. j 

( b ) In making such partial payments there shall bej re¬ 
tained 10 percent on the estimated amount until final com¬ 
pletion and acceptance of all work covered by the contract: 
Provided, however , That the contracting officer, at any tjime 
after 50 percent of the work has been completed, if he fihds 
that satisfactory progress is being made, may make any of 
the remaining partial payments in full: And provided fur¬ 
ther, That on completion and acceptance of each separate 
building, vessel, public work, or other division of the con¬ 
tract, on which the price is stated separately in the contract, 
payment may be made in full, including retained percent¬ 
ages thereon, less authorized deductions. 

(e) All material and work covered by partial payments 
made shall thereupon become the sole property of the gov¬ 
ernment, but this provision shall not be construed as reliev¬ 
ing the contractor from the sole responsibility for the care 
and protection of materials and work upon which payments 
have been made or the restoration of any damaged worki or 
as a waiver of the right of the Government to require jthe 
fulfillment of all of the terms of the contract. 
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(d) Upon completion and acceptance of all work required 
hereunder, the amount due the contractor under this con¬ 
tract will be paid upon the presentation of a properly ex¬ 
ecuted and duly certified voucher therefor, after the con¬ 
tractor shall have furnished the Government with a release, 


if required, of all claims against the Government arising 
under and by virtue of this contract, other than such claims, 


if any, as may be specifically excepted by the contractor 
from the operation of the release in stated amounts to be set 


forth therein. 


(c) The contracting officer may withhold from the con¬ 
tractor so much of accrued payments as may be necessary to 
pay to laborers or mechanics employed by the contractor or 
any subcontrator on the work, the difference between the 
rate of wages required by this contract to be paid to labor¬ 
ers or mechanics on the work and tin* rate of wages actually 
paid to such laborers or mechanics. 

Art. 17. Additional security .—Should any surety upon 
the bond for the performance of this contract become un¬ 
acceptable to the Government, or if any such surety shall 
fail to furnish reports as to his financial condition from time 
to time as requested by the Government, the contractor 
must promptly furnish such additional security as may be 
required from time to time to protect the interests of the 
Government and of persons supplying labor or materials in 
the prosecution of the work contemplated by the contract. 

Art. 18. Wages .— (a) All employees directly employed 
on this work shall be paid just and reasonable wages, which 
shall be compensation sufficient to provide, for the hours of 
labor as limited, a standard of living in decency and com¬ 
fort. The contractor and all subcontractors shall pay not 
less than the minimum hourlv wage rates for skilled and un- 
skilled labor as follows: 


Skilled labor, . 

Unskilled labor, . 

(b) A clearly legible statement of all wage rates to be 
paid the several classes of labor employed on the work shall 
be posted in a prominent and easily accessible place at the 
site of the work, and the contractor shall keep a true and ac¬ 
curate record of the hours worked by and the wages paid 
to each employee and shall furnish the contracting 
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26 officer with a sworn statement thereof on demajnd. 

All employees shall be paid in full not less often than 
once each week and in lawful money of the United States 
in the full amount accrued to each individual at the tinnj of 
closing of the pay roll, which shall be at the latest date prac¬ 
ticable prior to the date of payment, and there shall bejno 
deductions or rebates on account of goods purchased, r<jnt, 
or other obligations, but such obligations shall be subject 
to collection only by legal process. 

(c) In the event that the prevailing hourly rates pre¬ 
scribed under collective agreements or understandings be¬ 
tween organized labor and employers on March 1, 1935, 
shall be above the minimum rates specified above, sijich 
agreed wage rates shall apply. 

(</) The above designated minimum rates are not tojbe 
used in discriminating against assistants, helpers, appren¬ 
tices, and serving laborers who work and serve skilled jour¬ 
neymen mechanics and who are not to be termed as “un¬ 
skilled laborers.” 

(e) The minimum wage rates herein established shalljbe 
subject to change by the Administrator on recommenda¬ 
tion of the Board of Labor Review. In the event that, a$ a 
result of fundamental changes in economic conditions, the 
Administrator, acting on such recommendation, from tiijne 
to time establishes different minimum wage rates (referred 
to in article 18 (a) and (d) hereof) all contracts for woirk 
on the project shall be adjusted accordingly by the parties 
thereto so that the contract price to the contractor under 
any contract or to any subcontractor under any subcon¬ 
tract shall be increased by an amount equal to any such In¬ 
creased cost, or decreased in an amount equal to such de¬ 
creased cost. 

(/) The Board of Labor Review shall hear all labor is¬ 
sues arising under the operation of this contract and jas 
may result from fundamental changes in economic condi¬ 
tions during the life of this contract. Decisions of tjie 
Board of Labor Review shall be binding upon all parties. 

Art. 19. (a) Labor preferences .—Preference shall be 
given, where they are qualified, to ex-service men with de- 
pendents, and then in the following order: (1) To citizens 
of the United States and aliens who have declared their in¬ 
tention of becoming citizens, who are bona fide residents |of 
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the political subdivisions and/or county in which the work 
is to be performed and (2) to citizens of the United States 
and aliens who have declared their intention of becoming 
citizens, who are bona fide residents of the State, Territory, 
or district in which the work is to be performed: Provided , 
That these preferences shall apply only where such labor 
is available and qualified to perform the work to which the 
employment relates, and preference shall be given to those 
unemployed at the date of registration who, at the date of 
selection, have no other available employment. 

( b) Employment services .—To the fullest extent pos¬ 
sible, labor required for the project and appropriate to be 
secured through employment services shall be chosen 
from the lists of qualified workers submitted by local em¬ 
ployment agencies designated by the United States Employ¬ 
ment Service: Provided , however, That union labor, skilled 
and unskilled, shall not be required to register at such local 
employment agencies but, if such labor is desired by the em¬ 
ployer, shall be secured in the customary ways through rec¬ 
ognized union locals. In the event, however, that employers 
who wish to employ union labor are not furnished with 
qualified union workers residing in the locality by the union 
locals which are authorized to furnish such labor, within 48 
hours (Sundays and holidays excluded) after request is filed 
by the employer, all labor shall be chosen from lists of quali¬ 
fied workers submitted bv local agencies designated bv the 
United States Employment Service. In the selection of 
workers from lists prepared by such employment agencies 
and union locals, the labor preferences provided in section 
(a) of Article 19 shall be observed. 

(e) Collective bar paining .—Employees shall have the 
right to organize and bargain collectively through repre¬ 
sentatives of their own choosing, and shall be free from the 
interference, restraint, or coercion of employers of labor, 
or their agents, in the designation of such representatives 
or in self-organization or in other concerted activities for 
the purpose of collective bargaining or other mutual aid or 
protection. Xo employee and no one seeking employment 
shall be required as a condition of employment to join any 
company union or to refrain from joining, organizing, or 
assisting a labor organization of his own choosing. 
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27 Art. 22. Persons entitled to benefits of labor pro¬ 
visions .—The contractor will extend to every! per¬ 
son who performs the work of a laborer or of a mechanic 
on the project or on any part thereof the benefits ojf the 
labor and wage provisions of this contract, regardless of 
any contractural relationship between the contractor and 
such laborer or mechanic, or between any subcontractor 
and such laborer or mechanic. 

Art. 23. Inspection of records. —The Federal Emergency 
Administrator of Public Works and the contracting officer, 
through their respective authorized agents, shall have ac¬ 
cess to all pay rolls, records of personnel, invoices of piate- 
rials, and any and all other data relevant to the perform¬ 
ance of this contract. 

Art. 24. Reports. —The contractor will report monthly, 
and will cause all subcontractors to report in like manner, 
within f) davs after the close of each calendar month, on 
forms to be furnished by the Department of Labor,; the 
number of persons on their respective pay rolls, the aggre¬ 
gate amount of such pay rolls, the man hours worked,! and 
the total expenditures for materials. lie shall furnish to 
the Department of Labor the names and addresses of all 
subcontrators on the work at the earliest date practicable, 
provided that tin* foregoing shall be applicable only to 
work at the site of the contraction project. 

Art. 2b. Termination for breach. —In the event any of 
the provisions of articles 7 (b), 11,1S-24, 26, of this contract 
are violated by the contractor or any subcontractor! on 
the work, the contracting officer may terminate the contract 
by written notice to the contractor. In such event, ithe 
Government may take over the work and prosecute !the 
same to completion by contract or otherwise, and the Con¬ 
tractor and his sureties shall be liable to the Government 
for any excess cost occasioned the Government thereby; 
and the Government may take possession of and utilize in 
completing the work such materials, appliances, and pljant 
as may be on the site of the work and necessary therefor. 



99 


II;WIN ET AL. VS. TJ. S. A. ETC. 


28 In witness whereof the parties hereto have exe¬ 
cuted this contract as of the day and year first-above 
written. 

THE UNITED STATES OF AMERICA, 

By OSCAR L. CHAPMAN, 
Assistant Secretary. 

(Official title) 

IRWIN & LEIGHTON, 

Contractor. 

Bv: ARCHIBALD 0. LEIGHTON, 
(Member of Firm) 

1505 Race St., Phila., Pa. 

(Business address) 

Two witnesses: 

C. A. TOWNSEND 

JOS. K1LLEY 

31 Payment Bond 

(Construction) 

Pursuant to the Act of Congress, Approved August 24, 

1935, 49 Stat. 1011. 

Know all Men by these Presents, That we, Irwin and 
Leighton, 1505 Race Street, Philadelphia, Pennsylvania, a 
partnership consisting of Alexander D. Irwin and Archi¬ 
bald O. Leighton, trading as Irwin and Leighton in the City 
of Philadelphia, as Principal, and United States Guarantee 
Company, a corporation of the State of New York, as Surety 
are held and firmly bound unto the United States of Ameri¬ 
ca, hereinafter called the Government, in the penal sum of 
Four hundred and eight thousand, six hundred and twelve 
($408,612.00) dollars for the payment of which sum well 
and truly to be made, we bind ourselves, our heirs, execu¬ 
tors, administrators, and successors, jointly and severally, 
firmly by these presents. 

The Condition of this Obligation is such, that whereas the 
principal entered into a certain contract, hereto attached, 
with the Government, dated December 5th, 1936, for fur¬ 
nishing all labor and materials required for the construc¬ 
tion (including all mechanical equipment) of the Library 
Building at Howard University, Washington, D. C., in ac- 
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cordancc with plans, specifications, and Addenda Njo. 1, 
forming a part thereof. 

Approved: j 


OSCAR L. CHAPMAN, 

A ssisi ant Secret a ry. 


Now, Therefore, If the principal shall promptly ljnake 
payment to all persons supplying labor and material in 
the prosecution of the work provided for in said contract, 
and any and all duly authorized modifications of said Icon- 
tract that may hereafter be made, notice of which modifica¬ 
tions to the surety being hereby waived, then this objiga- 
tion to be void; otherwise to remain in full force and virtue. 

In Witness Whereof, the abovc-boundcn parties have! ex¬ 
ecuted this instrument under their several seals this jlOth 
day of December, 1936, the name and corporate jseal 
32 of each corporate party being hereto affixed jand 
these presents duly signed by its undersigned repre¬ 
sentative, pursuant to authority of its governing body. I 


IRWIN & LEIGHTON. 



In presence of— 


ALEXANDER D. IRWIN (Seal) 
(Individual principal) ! 

ARCHIBALD O. LEIGHTON (Sial) 
1505 Race St., Phila., Pa. 


C. A. TOWNSEND, 

1505 Race St., Phila. 

(Address) 

JOS. KILLEY, 

120 Fox St. Rockledgo, Pa. 
(Address) 


UNITED 


STATES GUARANTEE COMPANY, 
(Corporate surety) 

90 John St., New York City, N.jY. 
(Business address) 
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Bv JOSEPH H. WILLIAMS 

(Affix Corporate Seal) 

PAULINE H. SELZER, 

Attorncys-in-fact. 

VIOLET E. LEAR, 

Witness. 


The rate of premium on this bond is .... 

Total amount of premium charged, $.... 

See Performance Bond. 


Endorsed: Jan 19 1937 Treasury Department, Office of 
the Secretary, Commissioner of Accounts and Deposits. 
Section of Surety Bonds. Examined and recorded. The 
within corporate surety is duly qualified and evidence of 
the authority of the officers or agents signing: on its behalf 
is on file in this office. D. W. Bru, Assistant to the Secre¬ 
tary. 

33 Instructions. 


1. This form, for the protection of persons supply¬ 
ing labor and material, shall be used in connection with all 
contracts exceeding two thousand dollars in amount, for 
the construction, alteration, or repair of any public build¬ 
ing or public work of the United States. There shall be 
no deviation from this form except as authorized by the 
Director of Procurement. 


34 “PItf. exhibit Noland 2, filed October 29, 1940.” 

35 Performance Bond 

(Construction or Supply) 

Know all Men by these Presents, That we, Irwin and 
Leighton, 1505 Race Street, Philadelphia, Pennsylvania, a 
partnership consisting of Alexander D. Irwin and Archi¬ 
bald (). Leighton, trading as Irwin and Leighton in the 
City of Philadelphia, as Principal, and United States Guar¬ 
antee Company, a corporation of the State of New York 

as Suretv. are held and firmlv bound unto the United States 
• • 

of America, hereinafter called the Government, in the penal 
sum of Four hundred and eight thousand, six hundred and 
twelve ($408,012.00) dollars for the payment of which sum 
well and truly to be made, we bind ourselves, our heirs, 
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executors, administrators, and successors, jointly and! sev¬ 
erally, firmly by these presents. 

The Condition of this Obligation is such, that wlnpreas 
the principal entered into a certain contract, hereto at¬ 
tached, with the Government, dated December 5th, 193(|, for 
furnishing all labor and materials required for the!con¬ 
struction (including all mechanical equipment) of the Li¬ 
brary Building at Howard University, Washington, I). C., 
in accordance with plans, specifications, and Addenda! No. 
1. forming a part thereof. 

Approved: 

OSCAR L. CHAPMAN I 

Assistant Secretary. 
WHHj 

Now therefore, If the principal shall well and truly Iper- 
form and fulfill all the undertakings, covenants, terms, 
conditions, and agreements of said contract during the orig¬ 
inal term of said contract and any extensions thereof fthat 
may be granted by the Government, with or without nqtice 
to the surety, and during the life of any guaranty required 
under the contract, and shall also well and truly perfbrm 
and fulfill all the undertakings, covenants, terms, conditions 
and agreements of anv and all dulv authorized modiifica- 
tions of said contract that may hereafter be made, notieje of 
which modifications to the surety being hereby waived, t|ien, 
this obligation to be void: otherwise to remain in full f<j>rce 
and virtue. 

In witness whereof, the above-bounden parties have] ex¬ 
ecuted this instrument under their several seals this 10th 
day of December, 1936, the name and corporate seal 
36 of each corporate party being hereto affixed and 
these presents duly signed by its undersigned repre¬ 
sentative, pursuant to authority of its governing body.! 

IRWIN & LEIGHTON ! 

Bv: Alexander D. Irwin (seal) 

* ' l 

By: Archibald 0. Leighton (seal) 
1505 Race St., Phila., Pa. ! 


i 


i 




26 


IRWIN ET AL. VS. TJ. S. A. ETC. 


In presence of— 

C. A. TOWNSEND 
1505 Race St. Phila. 

JOS. KTLLEY 
120 Fox St. Rockledge, Pa. 

UNITED STATES GUARANTY 
COMPANY 

00 John St., New York City, N. Y. 

By Joseph H. Williams (Affix Cor- ) 
Pauline TI. Seizer (poratc Seal) 
At to rn c i/s-i n-fa ct 

VIOLET E. LEAR 

The rate of premium on this bond is 1% on C. P. 

Total amount of premium charged, $8,172.25 

40 Instructions 

1. This form shall be used for construction work or the 
furnishing of supplies, whenever a bond is required. There 
shall be no deviation from this form except as authorized 
bv the Director of Procurement. 

41 “Pltf. Exhibit Noland 3, filed Oct. 29, 1940.” 

42 Endorsed: Interior Department Received Mar 14 

1940 Assistant Secretary 

Objected to as an interdepartmental communication 
and inadmissable as such. 

PRENTICE £ CARRINGTON for defts 

United States 

Department of the Interior 
Office of the Solicitor 

* 

Washington 

Mar 13 1940 

Memorandum for the Assistant Secretary. 

I have received vour memorandum dated January 27 in 
which you request advice as to whether, in view of the de¬ 
cision of the court in the case of Maiatico Construction Co. 
v. United States, 65 App. D. C. 62, the usual performance 
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and payment bonds should be required in connection Iwith 
the contract for installation of card catalogue cases iri the 
library building at Howard University and whether it is 
necessary to request a predetermination of wage ratels by 
the Secretary of Labor in accordance with the Davis B|icon 
Act (49 Stat. 1011). 

The act of August 24, 1935 (49 Stat. 793), requires Scon- 
tractors for the construction, alteration or repair of ‘(any 
public building or public work of the United StatesV to 
furnish performance and payment bonds where the poll- 
tract exceeds $2,000 in amount. The United States Cj)urt 
of Appeals for the District of Columbia held in the easie of 
Maiatico Construction Co. v. United States, 65 App. I). C. 
62, that the dormitory buildings at Howard University, Con¬ 
structed with funds appropriated for that purpose by <J!on- 
gress, were not ‘‘public buildings” or “public works” wjith- 
in the meaning of the Heard Act (49 U. S. C. 270), the l^ond 
statute then in effect. The existing bond statute (act of 
August 24, 1935) as shown above also relates to “pujblic 
buildings” and “public works.” It appears, accordingly, 
that the decision of the court in the Maiatico case is appli¬ 
cable to the existing statute. 

It is not believed, however, that the Maiatico decisioh is 
controlling in connection with the construction of thd li¬ 
brary building at Howard University. The dormitory bujild- 
ings involved in the Maiatico decision were constructed 
with funds appropriated by Congress expressly for tjliat 
purpose (44 Stat. 971, 45 Stat. 904, 46 Stat. 324) and ip so 
doing Congress did not render their expenditure subject to 
the bond statute. In the case of the library building [the 
construction is being conducted with National Industrial 
Recovery Act funds allocated by the Federal Emergency 
Administrator of Public Works (see letter dated October 
28, 1933). Pursuant to authority vested in him by the get, 
the Federal Emergency Administrator of Public Wo)*ks 
has specified that the expenditure of such funds shallj be 
subject to the bond statute (see Bulletin No. 51, Federal 
Emergency Administration of Public Works), j 
43 It is my opinion, therefore, that the usual perform¬ 

ance and payment bonds should be required in con¬ 
nection with the contract for the installation of card cata¬ 
logue cases in the library building at Howard University, 
wiiich, it is stated, will exceed $2,000 in amount. 
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The Davis Bacon Act (act of August 30, 1.935, 49 Stat. 
1011), also relates only to contracts concerning “public 
buildings” and “public works.” The Federal Emergency 
Administrator of Public Works, moreover, has rendered 
this statute applicable to contracts involving National In¬ 
dustrial Recovery Act funds which are in excess of $2,000 
in amount and “are for the construction, alteration, and/ 
or repair, including painting and decorating, of a public 
building or public icork within the geographical limits of 
the States of the Union or the District of Columbia.” (Em¬ 
phasis supplied.) The applicability of the Davis Bacon Act 
to the proposed contract, therefore, is dependent upon the 
propriety of characterizing the library building at Howard 
University a “public building” or “public work.” If the 
literal approach of the court in the Maiatico case were fol¬ 
lowed, such a characterization could not be made and the 
Davis Bacon Act would not be considered applicable to the 
proposed contract. The Maiatico case, however, involved a 
different statute and cannot, therefore, be said to be di¬ 
rectly in point. In view of the broad social purpose of the 
Davis Bacon Act the courts might well hold that a liberal 
construction of this statute should be made which would up¬ 
hold its applicability to the library building at Howard 
University. 

However, since this question is not free from doubt and 
since it is a matter which may ultimately be presented to the 
Comptroller General for determination, I suggest that, 
prior to the negotiation of the proposed contract, the Comp¬ 
troller General be requested to consider the question and 
render advice as to the proper procedure to be followed. 

NATHAN R. MARGOLD, 

Solicitor. 
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54 Department of the Interior 

Washington, D. C. 

i 

Proposal and Specifications 
for the Construction and Equipment 
of the Library Building at Howard University j 
Washington, D. C. 

Drawings and Specifications prepared by 
Albert 1. Cassell, Architect, Howard University! 
Francis R. Weller, Inc., Consulting Engineers 
Washington, D. C. 


Bids will be opened in Rooms 0103-5, Department of the 
Interior, Washington, I). C., at 2 o’clock P. M. | 
Tuesday, September 1, 1936 


(Seal: Department of the Interior) 

! 

Approved: 

OSCAR L. CHAPMAN, 

Assistant Sec ret a ry. 

Department of the Interioj*, 
Washington, October 15, |934. 

55 Federal Emergency Administration 

of Public Works 

i 

Harold L. Ickes, Administrator 
Washington 


Bulletin No. 51 

Information Relating to the Negotiation and Administra¬ 
tion of Contracts for Federal Projects Under Tit|e II 
of the National Industrial Recovery Act 

Part I. Instructions to Contracting Officers 
Part IT. Instructions to Bidders and Contractors j 
Revised October 1, 1935 

These Instructions Supersede Any Instructions Previously 
Issued Under Authority of the Administrator Wjhich 
May Conflict Herewith 
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United States Government Printing Office 
Washington : 1935 
56 Bulletin No. 51 

Part I. Instructions to Contracting Officers 

Section 1. All Government contracting officers and all 
other officers and employees engaged in the negotiation 
and administration of contracts for Federal projects should 
thoroughly familiarize themselves with the contents of this 
bulletin and the provisions of Government Form No. P. W. 
A. 51. 

Sec. 2. (a) The forms required for general use in con¬ 
nection with construction and repair projects are as follows: 

U. S. Government Combined Form No. P. W. A. 50. 

U. S. Government Form of Contract No. P. W. A. 51. 

U. S. Government Standard Form of Bid Bond No. 24. 

U. S. Government Standard Form of Performance Bond 
No. 25. 

U. S. Government Standard Form of Pavment Bond No. 
25 A for the protection of labor and materialman, pursuant 
to Public Act No. 321, Seventy-fourth Congress, approved 
August 24, 1935. 

(b) The forms required for general use in connection 
with the purchase of supplies and materials are as follows: 

U. S. Government Standard Form No. 30. 

U. S. Government Standard Form No. 31. 

U. S. Government Standard Form No. 32. 

U. S. Government Standard Form No. 33. 

U. S. Government Standard Form of Bid Bond No. 24. 

U. S. Government Standard Form of Performance Bond 
No. 25. 

Sec. 3. Invitations for bids may be signed and issued by 
any duly authorized officer or employee, but acceptance may 
be made only by the contracting officer or his duly author¬ 
ized representative. 

Sec. 4. (a) Contracts in any sum covering only the de¬ 
livery of stock materials or supplies, or contracts for mate¬ 
rials or supplies to he fabricated in accordance with Gov¬ 
ernment or contractor’s specifications may be entered into 
on Government Standard Forms No. 32 or No. 33. 
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(h) 'When any P. W. A. construction or repair project 
does not exceed $2,000 it may be completed by acceptance 
on Form No. P. W. A. 50 by the authorized Government 
officer involved, without requiring execution of Form 

57 No. P. W. A. 51 and without requiring the furnishing 
of a performance bond or a payment bond; but in!any 

event Form No. P. AY. A. 51 shall apply and that form fihall 
be attached to Form No. P. YV. A. 50 and incorporated by 
reference. 

Sec. 5. Neither bid nor performance bonds shall generally 
be required when the execution of Form No. P. W. A. 51 is 
not required or is waived, but the contracting officer lrjust, 
when required by statute, or in the absence of a statute 
may, in his discretion, require either or both of inch 
bonds. 

58 Sec. 8. No deviation from U. S. Government dom- 
bined Form No. P. AY. A. 50 and U. S. Government 

Form of Contract No. P. A\ r . A. 51, referred to herein, (will 
be permitted without prior approval of the Directoij of 
Procurement and of the Administrator. No deviation f j*om 
U. S. Government Forms Nos. 30, 31, 32, 33, U. S. Govern¬ 
ment Standard Form of Bid Bond No. 24, U. S. Government 
Standard Form of Performance Bond No. 25 and Uj S. 
Government Standard Form of Payment Bond No. 

59 25A, referred to herein, will be permitted without 
prior approval of the Director of Procurement.! 

Ill Division No. I 

Section No. I 

Specifications 

General Conditions ! 

i 

j 

Note.—This project is authorized under Title II of jthe 
National Industrial Recovery Act approved June 16, 1933. 
The contract therefore will be executed on U. S. Govehi- 
ment Form P.AA 7 .A. 51, approved by the Federal Emer¬ 
gency Administrator of Public AVorks, October 1, 1935. 
The attention of bidders is called to this form of contract 
and to the bulletin No. 51 of the Federal Emergencv Ad- 
ministration of Public AYorks, dated October 1, 1935, Part 
II of which contains instructions to bidders and contractors 
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for Federal projects under Title II of the National Indus¬ 
trial Recovery Act. 

Under appropriation No. 4-031 5640.7 “National Indus¬ 
trial Recovery,” “Interior,” Howard University, 1933-35. 
Subhead “Construction and Equipment of Library Build¬ 
ing” 


G-3. Notice.—All contractors, subcontractors, manufac¬ 
turers, material dealers, etc., are hereby notified that the 
General Conditions are an integral part of the Specifica¬ 
tions, and the Contract. The work shall be executed in 
accordance with the Drawings hereinbefore listed, the speci¬ 
fications and such additional drawings and instructions as 
may be furnished from time to time during the progress of 
the work by the Architect. 

112 G-S. Performance bond.—The successful bidder 
must furnish a satisfactory bond, in the amount of 
50 per cent of tin* contract price, executed upon the Stand¬ 
ard Form No. 25 in use by the department, by sureties 
acceptable to the department, insuring the fulfillment of 
all provisions of the contract and covering all guaran¬ 
ties herein provided for, and prompt payment of all 
persons furnishing labor and materials required in the 
prosecution of the work. The form of bond may be vseen 
upon application. A copy of the bond will be furnished 
the contractor after its acceptance. 

G-10. Additional security.—Should any surety upon the 
bond for the performance of this contract become unac¬ 
ceptable to the Government the Contractor must promptly 
furnish such additional security as may be required from 
time to time to protect the interest of the Government and 
of persons supplying labor or materials in the prosecution 
of the work contemplated by this contract. 

G-12. Subcontractors.—The names of all subcontractors 
proposed to be used on the work are to be submitted when 
directed for approval by the department representative 
before any work is awarded to them; if requested in con¬ 
nection with special branches of Ihe work, the general con¬ 
tractor shall submit the location of at least three jobs in 
which said firms have executed contracts of the same char¬ 
acter as the work included in this contract, in order that 
examination of the workmanship and materials may be 
made. 
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The contractor must produce, when called upon by| the 
department, vouchers or affidavits from the subcontractors 
and material men to show that the work is being paid;for, 
and also the outstanding claims against the work. | 

The contractor shall be responsible for all acts ofj the 
subcontractors employed by him, and the approval ofj the 
department or its representative of any subcontractor j will 
not relieve the general contractor of such responsibility. 
The failure of any subcontractor to complete his branch of 
the work in a satisfactory manner within the proper tjimc 
will not excuse the contractor for any delay in the comple¬ 
tion of the entire contract. 

No subcontractor or other person furnishing material or 
labor to the contractor will he recognized, nor will ithe 
department be responsible in any way for the claims) of 
such person beyond the taking of a payment and a perform¬ 
ance bond, as required by the Act of Congress approved 
August 24, 1935, which provides in substance that whejn a 
formal contract is let for the erection or repair of a public 
building, etc., the contractor, before commencing such work, 
shall furnish a payment bond and a performance bond. 
(See Public No. 321—74th Congress—IT. R. $519 attached 
to and a part of these specifications.) 

115 G-32. Eight-hour law—Convict labor.—The atten¬ 

tion of the bidders is called to the Act of Congrjoss 
approved August 1, 1892 (27 Stat. 340), as amended by Act 
of March 3, 1931 (37 Stat. 726), and June 19, 1913 (37 Stjat. 
137), limiting the hours of daily service of laborers ajnd 
mechanics employed upon public works of the United States 
to eight hours in any one calendar day (206 U. S. 246). 

For the purpose of enabling the Department of Labor! to 
answer inquiries concerning the work done under the abope- 
mentioncd laws, the contractor will be required to furnjsh 
the Government with the following information relating! to 
his subcontracts as soon as he definitely determines upon 
the same: The names and addresses of all subcontractors 
contracting directly with the contractor; the character apd 
location of the work covered bv the contract; the time liniit, 
if anv, and the amount of monev involved in the contract. 

The contractor shall not employ any person undergoing 
sentence of imprisonment at hard labor. 
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1 IS G-51: Hate of wages.—In compliance with Article 
18(c) of l*. S. Government Form of Contract as re¬ 
vised October 1: 1935, prevailing hourly rates prescribed 
under collective agreements or understandings between or¬ 
ganized labor and employers on March 1, 1935, shall apply 
when such rates are above zonal minimum rates specified 
by the Public Works Administration, in this library project 
the following wage scale for building mechanics and labor¬ 
ers in the District of Columbia will obtain: 

Wage Scale 

Building Mechanics and Laborers 
Washington, D. C., and Vicinity 

March 1, 1935 

Kates per Hour (8 hrs. per day) 


Asbestos Workers .$1.25 

Boiler Makers. 1-37% 

Boiler Makers’ Helpers. 1.25 

Bricklayers . 1.50 

Building Laborers.55 

Carpenters and Pile Drivermen 1.25 

Carpet, Linoleum and Soft 

Tile Layers. 1.00 

Cement Finishers . 1.25 

Electrical Workers . 1.65 

Composition Hoofers & Water 

Proofers .95 and $1.00 

Elevator Constructors . 1.66 

Elevator Constructors’ Helpers 1.16 

Glaziers. 1.25 

Granite Cutters . 1.50 

Hardwood Finishers—Inside, 

$1.25; Outside. 1.37% 

Iron Workers (Ornamental).. 1.75—six hour day 
Iron Workers (Structural)... 1.75—six hour day 

Marble Setters & Masons. 1.50 

Marble Masons’ Helpers.75 

Masons’ Tenders.50 

Mortar Mixers .50 

Plasterers . 1.50—six hour day 

Plasterers’ Tenders.87% 
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Plumbers. 1.50 

Plumbers’ Laborers.62 1 /*> 

Painters & Decorators. 1.37 3 /2—seven hours per| day 

Paper Hangers. 1.00 

Reenforce Rodmen . 1.25 

Sheet Metal Workers. 1.50 

Slate and Tile Workers. 1.25 

Sprinkler Fitters. 1.12^4 

Sprinkler Fitters’ Helpers ... .82 y> 

Steam Fitters. 1.50 

Steam Fitters’ Helpers.82*4 

Soft Stone Cutters . 1.25 j 

Stone Masons . 1.50 

119 Tile & Terrazzo Workers 1.30 

Tile & Terrazzo Workers’ 

Helpers.75 

Truck Drivers (Dump Truck)— 

l 3 /2 tons and under.45; over V/> tons .. .$0.65 

Truck Drivers—Ileavv Hauling— 

» ° | 
such as Struct. Steel.75; trailer involved, i .85 

Truck Drivers’ Helper.60 

Wood, Wire, and Metal Lathers 1.37 1 /2 
Engineers, classified, $1.37*4 to $1.65 per hour—as folloivs: 
Derricks, $66.00 per week 
Double Drum Hoists, $1.50 per hour 
Single Drum Hoists, $1.43% per hour 
Pumps, compressors, concrete mixers, etc., $1.37*/2 
Apprentices, $1.00 per hour 

Power Shovels on building foundations, $66.00 per week 
Power Shovels on street, sewer and road works, $55j.00 
per week 

Cranes, $66.00 per week 
Pile Drivers, $66.00 per week 
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FRIDAY, MARCH S, 1939 I 

| 

House of Representatives, j 
Committee on the Judiciary, Subcommittee No. 1, 

Washington, j D. C. 

The subcommittee met at 10:30 a. m., Hon. John E| Miller 
(chairman) presiding. 

Mr. Miller. The committee will come to order. The subcommit¬ 
tee has voted to direct its attention to H. R. 2068, introduced by 
Mr. Taylor; and H. R. 6018, by Mr. Mead; and H. R. 5054,1 by Mr. 
Dockweiler; and H. R. 4461, by Mr. Collins. All these b}lls deal 
with the same general subject; and it was the thought of the sub¬ 
committee that we would like to have the reaction and opinion of 
members in reference to those bills that deal with the general sub¬ 
ject of requiring a bond for the benefit of laborers and materialmen 
who deal with subcontractors on public works. 

(The bills under consideration follow:) 

[H. R. 2068, 74th Cone., 1st scss.] 

A BILL For the protection of subcontractors, labor, and materials employed in public 

works 

Be it enacted by the Senate and House of Representatives of the "United 
States of America in Congress assembled, That every contract .With the 
United States for the construction or repair of public work, where the amount 
is in excess of $2,000, shall be accompanied— 

(1) By a performance bond, with good and sufficient surety or isureties, 
upon which suit may be brought by the United States within twelve months 
from final settlement under the contract. 

(2) By an additional bond, with good and sufficient surety or sureties, in¬ 
cluding, among other things, the obligation that the contractor shall promptly 
make payment to all persons supplying labor or material for such \york. 

Every person, copartnership, association, or corporation who, whether as 
subcontractor or otherwise, has supplied labor or material for such work, 
whether or not the said labor or material enter into and become component 
parts of the work or improvement contemplated, and who has not b^en paid 
therefor, shall have the right to sue on said additional bond in the pame of 
the United States for his, their, or its use and benefit, in the appropriate court 
of the United States for the district in which the contract was to be performed, 
irrespective of the amount in controversy, and not elsewhere, and to prosecute 
the same to final judgment for such sum or sums as may be justly due him, 
them, or it, and to have execution thereon: Provided, however. That the 
United States shall not be liable for the payment of any costs or expenses of 
any such suit. 

No such suit shall be commenced prior to ninety days from the date upon 
which the said person, copartnership, association, or corporation furnished, 
supplied, or performed the last of the labor or material for which tjhe said 
claim is made, and every such suit shall be commenced not later thap twelve 
months from the date of final settlement under the contract. 

Any such person, copartnership, association, or corporation who has ho con¬ 
tractual relationship, express or implied, with the contractor furnishing the 

1 

i 

i 

i 

i 
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Sit id additional bond, shall not have a right of actfon upon the said additional 
bond unless the said person, copartnership, association, or corporation shall 
have given written notice to the contractor or his surety within ninety days 
after such labor and/or material has lH*en supplied, stating with substantial 
accuracy the amount claimed and the name of the party with whom the said 
person, copartnership, association, or corjioration contracted. Said notice 
shall be served either in the manner now or hereafter provided by law for 
the service of a summons, save that service need not be made by the marshal, 
or by mailing said notice by registered mail, postage prepaid, in an envelop 
addressed to the contractor at his last known place of business or to the 
surety at its principal office or place of business. 

Any claimant under such bond shall, upon application therefor and furnishing 
an affidavit to the General Accounting Office that he has supplied labor or 
materials for such work and payment therefor has not been made, be furnished, 
at the cost of the applicant, with a certified copy of the said contract and 
additional bond, upon which he may bring suit, and he and his sureties on 
said bond shall also be furnished by the General Accounting Office with a 
statement of the date when final settlement has been made under the contract, 
which statement of the date of final settlement shall be conclusive upon the 
parties. A copy of said additional bond and contract, certified as aforesaid, 
shall be prima facie evidence of the contents and due execution and delivery 
of the original. 

If the full amount of the liability of the sureties on said additional bond is 
insufficient to pay all amounts awarded in such suits, the same shall be pro¬ 
rated among the judgment creditors. In any such suit, the sureties on the 
additional bond may pay into court for distribution among all claimants the 
full amount of their liability under the additional bond. and. upon so doing, 
they will be relieved from further liability. 

(b) Performance bonds or other security may be required in cases other 
than those specified in paragraph (a) of this section. 

(c) Whenever any bond, guaranty, or undertaking, with surety or sureties, 
is required by this Act. United States bonds or notes may be furnished as 
provided by section 112G of the Revenue Act of 192G (44 Stat. L. 122*. 

(dt Performance bonds may be waived for work to be done in a foreign 
country when the head of the department finds that the procurement of a 
bond is impracticable. 

This Act shall take effect upon approval, hut any contract entered into or 
any rights or remedies that have accrued prior to that date shall be settled, 
adjusted, determined, and enforced without regard to this Act. 


[II. R. 4027. 74th Cong.. 1st scss.] 

A BILL To provide that moneys paid to contractors shall constitute trust funds; mis¬ 
application thereof to constitute a larceny; and to amend and supplement the Act 
entitled "An Act for the protection of persons furnishing materials and labor for the 
construction of public works approved August 13. 1804, as amended by Act approved 
February 24. I0i>5 

Be it enacted by the Senate arid House of Representatives of the United 
States of America in Congress assembled. That the Act entitled “An Act for the 
protection of persons turnishing materials and labor for the construction of 
public works”, approved August 1.3. 1S94 (28 Stat. L. 27S*. as amended by the 
Act approved February 24, 1905 (33 Stat. L. 811). is hereby further amended 
and supplemented by adding at the end thereof the following section: 

Moneys paid to contractor or subcontractor to constitute, a trust fund: 
misapplication a larceny. —The funds received by a contractor from the 
United States, or by a subcontractor from a contractor, for the construction of 
any public building or the prosecution and completion or for the repair of any 
public building or public work under a contract with the United States, shall 
constitute trust funds in the hands of such contractor or subcontractor to be 
applied first to the payment of claims of subcontractors, architects, engineers, 
surveyors, laborers, and material men arising out of the improvement, and for 
the payment of premiums on surety bonds or bond filed and premiums on insur¬ 
ance accruing during the making of the improvement, and said trust shall be 
deemed discharged when all such claims are paid. Any contractor or subcon¬ 
tractor or any officer, director, or agent of any contractor or subcontractor who 
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applies or consents to the application of such funds for any purfcosel other than 
the foregoing: and fails to pay the claims hereinbefore mentioned is guilty of 
larceny and is punishable as provided by law therefor. 


[H. R. 4231, 74th Cong., 1st sess.] 

A BILL Extending the obligation of bonds of contractors for public buildings to include 

preurlums for insurance 

Be it enacted by the Senate and House of Representatives of the United, 
States of America in Congress assembled. That the Act entitled “An Act for 
the protection of persons furnishing materials and labor for the construction of 
public works”, approved August 13, 1894, as amended, is amended; by adding 
the following sentence: “ The obligation of any bond executed pursuant to the 
provisions of this Act shall extend to the payment of premiums for insurance 
against liability for bodily injuries to employees and other persons, and for 
property damage, arising out of the construction or repair of any public build¬ 
ing or public work, and any person who furnishes such insurance shall be 
entitled to the benefits of this Act to the same extent and in the sapie manner 
as persons who furnish labor or materials.” 


[H. R, 4461, 74th Cong., 1st sess.] 

A BILL To secure the payment of the claims of persons employed by contractors upon 
public works, and the claims of persons who furnish materials, supplies, teams, 
implements, or machinery used or consumed by such contractors In the performance of 
such works, and for other purposes 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled. That every contractor, person, com¬ 
pany, or corporation to whom is awarded a contract involving an expenditure 
in excess of $100 for the improvement, erection, or construction of any building, 
road, bridge, or other structure, excavation, or other mechanical wo|rk for the 
United States or any board, commission, department, or political subdivision 
or agency of the United States, shall, in addition to any bond required under 
the Act of August 13. 1894. as amended (U. S. C., title 40, sec. 270), before 
entering upou the performance <if such work, file with the officer; by whom 
such contract was awarded, a good and sufficient bond, to i>e approved by such 
officer, in the sum not less than one-half of the total amount payable by the 
terms of the contract: Provided . That whenever the total amount, payable by 
the terms of such contract shall be not less than $5,000,000 or more than 
$10,000,000. a bond in a sum not less than one-fourth of the amount payable 
under the terms of the contract may be accepted, and if the amount payable 
under any such contract exceeds the sum of $10,000,000. a bond in the sum of 
$2,500,000 shall be sufficient: such bond shall be executed by either twio or more 
good and sufficient sureties or by corporate surety as provided by law. in an 
amount not less than the sum specified in the bond, and must provide that if 
the contractor, person, company, or corporation, or his or its subcontractors fail 
to pay for any materials, provisions, provender, or other supplies, or teams used 
in. upon, for, or about the performance of the work contracted to b£ done, or 
for any work or labor thereon of any kind, that the surety or sureties will pay 
for the same, in an amount not exceeding the sum specified in the bond, and, 
also, in case suit is brought upon such bond, a reasonable attorney’s j fee to be 
fixed by the court, and any penalties assessed under the law of the; State in 
which such contract is to be performed. Such bond must by its termg inure to 
the benefit of any and all persons, companies, and corporations entitled to file 
claims under this Act so as to give a right of action to them or their Assigns in 
any suit brought upon said bond. Said bond shall also provide thsjt actions 
on it may be commenced in any court of competent jurisdiction in the State 
wherein the contract is to be performed. Unless such bond is filed {is herein 
provided no claim in favor of the contractor arising under such contract shall 
be audited, allowed, or paid by any disbursing officer of the United Spates, but 
persons who have in good faith performed work upon such contract, ori supplied 
materials for the execution thereof, shall, upon giving the notice prescribed in 
section 2 hereof, be entitled to receive as compensation the reasonable value 
of the labor performed or materials furnished, on proving to the satisfaction of 
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the public disbursing officer of the United States or of the board, commission, 
or department thereof whose duty it would have been to pay said contractor 
should said bond have been filed, that said material has been furnished or 
labor performed. 

Sec. 2. (a) Any materialism, person, company, or corporation furnishing 
materials, provisions, provender, or other supplies used in. ui>on, for or about 
the performance of the work contracted to l>e executed or performed, or any 
person, company, or corporation renting or hiring teams or implements or 
machinery for or contributing to said work to be done, or any person who per¬ 
formed work or labor upon the same, or any person who supplies both work 
and materials and whose claim has not been paid by the contractor, company, 
or corporation, to whom the contract has been awarded, or by the subcon¬ 
tractors of said contractor, company, or corporation, may at any time within 
thirty days after the completion of said contract file with the public disbursing 
qfficer whose duty it is to make payments under the provisions of such contract, 
a verified statement of such claims, together with a statement that the same 
have not been paid. A copy of said notice shall be served personally on the 
contractor or the superintendent of the contractor in charge of operations under 
the contract to be executed, and his surety, or may be served by mailing a 
copy of said notice to the contractor, or the superintendent of the contractor 
in charge of operations under the contract to l>e executed, and his surety. 

(b) Within twenty days after receipt of said notice the contractor, his super¬ 
intendent, or agent, or the surety, may file a notice of dispute with the public 
disbursing officer with whom the stop notice has been filed, setting forth the 
grounds on which the claim is disputed, which notice shall be verified and a 
copy thereof sent to the claimant, his heirs, or assigns, at the address given 
at the stop notice. If no notice of dispute is filed with the public disbursing 
officer within twenty days he shall pay to the claimant the amount of said 
claim, together with any accrued penalties, provided by the laws of the United 
States or State in which the contract is performed, of which he shall have 
notice, and payment thereof shall be credited as a payment on the balance due 
the contractor and constitute a complete acquittance for the amount so paid. 
It shall be mandatory that the public* disbursing officer within ten days after 
the completion of any contract or structure or work of improvement provided 
for in this Act. or within ten days after there has been a cessation from labor 
thereon for a period of thirty days, file for record in the oflice of the county 
recorder of the county or counties where the property is situated, a notice setting 
forth the date when the same was completed or on which cessation from 
labor occurred, together with the name, title, and address of the public dis¬ 
bursing officer whose duty it is to pay the contractor, a description of the 
property or public work or structure sufficient for identification, the name of 
the contractor or contractors, and the names of the sureties, if any: which 
notice shall be verified by said public disbursing officer, and in case such notice 
be not so filed, it will be presumed that the date of* completion was the date 
of actual use or occupancy of such improvement or structure in the manner for 
which said structure or improvement was intended, and any stop notice filed 
under the provisions of this section must be filed within the thirty days next 
succeeding the filing of said notice of completion, or if said notice be not so 
filed, within sixty days after the actual use or occupancy of the improvement 
structure in the manner for which it was intended. Actions brought under this 
section shall be prosecuted with due diligence, and in case of failure to prosecute, 
defendants may apply to the court for a dismissal on these grounds, and if 
dismissal be granted, money so withheld shall be paid to the parties to whom 
they are due. 

(c) When a notice of dispute has been filed and a copy thereof served on 
claimant as provided, an action must be commenced by the claimant, his heirs, 
or assigns, within thirty days thereafter or action on such stop notice shall be 
forever barred. Actions may be brought in any court of the State that would 
have jurisdiction of the parties if an officer of the United States were not a 
party thereto and shall include as defendants the public disbursing officer 
whose duty it is to make payments to the contractor, the contractor and his 
surety, if known. 

(d) Judgments when recovered under the provisions of this Act shall be 
entered against the contractor and/or his surety, and shall direct the defendant 
public disbursing officer to pay the judgment-creditor the amount of said judg¬ 
ment with costs and accruing costs, and such payments shall be charged against 
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the balance due tin* contractor and will be a complete acquittance! for the 
amount so paid. 

(e) Any number of persons who have given such stop notices may join in 
the action and when separate actions are commenced the court first declaring 
jurisdiction may consolidate them. Upon the demand of the public disbursing 
officer tlx* court shall require all claimants to be included in such action to the 
end that the respective rights of all parties may be adjudicated and settled 
therein. There shall be no priority between such claimants except as pro¬ 
vided by the law of the State in which said contract is to be executed, j 

(f) No assignment by the contractor of the whole or any part, of the money 
due him or to be due him under tlx* contract, or for "extras” in coinnection 
therewith, whether made before a verified claim is filed as provided fdr herein 
or after said claim is filed, shall be held to take priority over claims filed 
under this section and such assignment shall have no binding forcej insofar 
as the rights of the claimants who filed claims hereunder, or their i assigns, 
are concerned: Provided. That nothing in this section shall be construed to 
prohibit the payment of any money to the contractor or his assigns: so long 
as no verified claims are on file prior to the time the disbursing officer shall 
have actually surrendered possession of the warrant, checks, bonds, oij money, 
nor prohibit the payment to said contractor or his assigns of any money due 
him or his assigns over and above the total amount of the claims filedj at that 
time plus such interest penalties and court costs as might be reasonably antici¬ 
pated in connection with said claims. 

(g) Suit against the surety or sureties on the bond of the contractor re¬ 
quired under section 1 hereof may be brought by any claimant or hi$ assign 
at any time after the claimant has ceased to perform labor or furnish ljnaterial 
or both and until the expiration of six months after the period irt which 
verified claims may be filed as provided herein. The filing of a veriflejd. claim 
shall not be a condition precedent to the maintenance of such action lagainst 
the surety or sureties on the bond and an action on such bond may b^* main¬ 
tained separately from and without the filing of an action against tlxj* public 
disbursing officer whose duty is to pay the contractor. Ui>on the trial! of any 
action, under the provisions of this Act. the court shall award to the prevail¬ 
ing party a reasonable attorney’s fee. to be taxed as costs, and to be included 
in the judgment therein rendered. 

Shc. 3? This Act shall take effect upon the expiration of sixty daps after 
the date of its enactment, but it shall not apply with respect to any contract 
(or any bond relating thereto) awarded pursuant to any invitation f|or bids 
issued on or before the date it takes effect. 

Sko. 4. Such provisions of the Act entitled "An Act for the protection of 
persons furnishing materials and labor for the construction of public works”, 
approved August 13. 1S94. as amended (IT. S. C., title 40. see. 270). asi relate 
to the additional obligation for the payment to persons supplying labor jor ma¬ 
terials and to the enforcement of such obligation, are hereby repea led.; except 
that such provisions shall remain in force with respect, to contracts (or any 
bond relating thereto) for which invitations f<»r bids have been issued! on or 
before the date this Act takes effect. 


[II. R. 5054. 74 th Cong., 1st sess.] 

A BILL To amend an Act approved August 13. 1S04. entitled “An Act for the protection 
of persons furnishing materials and labor for tlx* construction of public works ” 

lie it enacted by the Senate and. House of Representatives of the United J States 
of America in Congress assembled. That the Act entitled "An Act for tlje pro¬ 
tection of persons furnishing materials and labor for the construction of jpublie 
works”, approved August 13, 1S04, is hereby amended so as to read as l'ojUows: 

“ That hereafter any person or persons entering into a formal contract with 
the United States for the construction of any public work, or for repair*? upon 
any public building or public work, shall he required before commencing such 
work to execute the usual penal bond to the United States, with goojl and 
sufficient sureties, and that in addition thereto he shall be required to furnish 
good and sufficient bond in such sum as the United States shall designate, not 
to exceed, however, the estimated cost of such work or improvement, nbr less 
than GO per centum of the estimated cost, which said bond shall Ik* nnide to 
inure to the benefit of any and all mechanics, materialmen, subcontractors. 
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artisans, machinists, builders, teamsters, draymen, and all persons and laborers 
of every class performing labor upon or bestowing skill or other necessary 
services or furnishing materials, provisions, provender, or other supplies to be 
used or consumed in or furnishing appliances, teams, or power contributing to 
the performance of such public work or improvement, and shall provide that if 
the contractor, company, or corporation to whom said contract was awarded fails 
to pay for any materials furnished for said work or improvement, or for any 
work or labor done thereon, or for such skill, services, appliances, teams, power, 
provisions, provender, or other supplies, that the sureties will pay the same to 
an amount not exceeding the i»enal sum of said bond; and any person, company, 
or corporation who has furnished labor or materials, or such skill, services, 
appliances, teams, power, provisions, provender, or other supplies used in the 
construction or repair of any public buildings or public work and payment for 
which has not been made shall have the right to prosecute in his own name an 
action on said bond, which said action shall be instituted in the District Court 
of tin* T'nited States in the district in which said contract was to be performed 
and executed, irrespective of the amount in controversy, and not elsewhere: 
Provided. That the person or persons supplying the contractor with labor or 
materials, or such skill, services, appliances, teams, power, provisions, provender, 
or other supplies, shall, prior to the commencement of said action, furnish an 
affidavit to the department under the direction of which said work has been 
prosecuted that labor or materials, or such skill, services, appliances, teams, 
power, provisions, provender, or other supplies, for the prosecution of said 
work, has been supplied by him or them and payment for which has not been 
made, ami shall thereupon he furnished with a certified copy of said contract 
and bond upon which, lie or they have a direct right to action: Provided fur¬ 
ther. That where suit is instituted by any of such creditors on such bond, it 
shall not he commenced until ninety days after the complete performance of the 
contract under which said creditor furnished such labor and material and under 
which he claims payment has not been made, and in no event shall sueli action 
be commenced more than one year after the completion of the said work and/or 
improvement as a whole: And provided , hoiecvcr. That in the event performance 
by the original contractor of such contract for the construction of public work 
be abandoned by such original contractor or such original contractor shall cease 
work thereon for any cause or he removed therefrom by the United States, or 
any agency thereof, and work under such contract shall thereupon cease for a 
period of six months, then such cessation from labor upon said original con¬ 
tract shall, at the end of said six months’ period, he the equivalent of complete 
performance of said contract for the purpose only of the preceding provision, 
and action upon said labor and material bond may be instituted by any such 
creditor in such event at any time after ninety days after the constructive 
completion of such contract resulting from such cessation from labor thereon 
for said six months’ period, and in the event of such constructive completion 
arising in the manner aforesaid, then in no event shall such action be com¬ 
menced upon said labor and material bond more than one year after the con¬ 
structive completion of such contract as aforesaid: And provided further. That 
if suit is so instituted by a creditor or creditors only one action shall be brought, 
and any creditor may intervene in such action and be made a party thereto 
within the time herein allowed for the commencing of such action. 

” If the recovery on the bond shall he inadequate to pay the amounts found 
due to all creditors, judgment shall he given to each creditor pro rata of the 
amount of the recovery. The surety on said bond may pay into court, for 
distribution among the claimants and creditors, the full amount of the penal 
obligation on said bond, and in so doing the surety shall be relieved from 
further liability: Provided. That in all suits instituted under the provisions of 
this Act such personal notice of the pendency of such suits, informing them 
of their right to intervene as the court may order, shall be given to all known 
creditors, and in addition thereto notice of publication in some newspaper 
of general circulation, published in the State or town where the contract 
is being performed, for at least three successive weeks, the last publication 
to be at least three months before the time limited therefor.” 
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[H. R. 6018, 74th Cong., 1st sess.] 

j 

A BILL To require public contractors to furnish performance bonds for thej protection 

of the United States and payment bonds for the protection of persons furnishing labor 

and materials, and for other purposes 

Be it enacted by the Senate and House of Representative's of ttf.e United 
States of Atiurica in Conyress assembled. That (a) before any contract, exceed¬ 
ing $2,000 in amount, for the construction, alteration, or repair of uiny public 
building or public work of the United States, is awarded to any iterjson, such 
person shall furnish the following bonds, which shall become binding upon 
award of the contract to such person (hereinafter referred to as " contractor ”) : 

(1) A performance bond, with a surety or sureties satisfactory to the officer 
awarding such contract, and in such amount as he deems adequate for the 
protection of the United States, guaranteeing to the United States | complete 
performance of such contract. No action shall be commenced on s]uch bond 
after the expiration of one year after the date of final settlement of such 
contract. 

(2) A payment bond, with a surety or sureties satisfactory to such officer, 
and in such amount as he deems adequate for the protection of all persons 
who supply labor or materials for such performance, guaranteeing to the 
United States for the use of each such person payment in full for stitch labor 
or material. 

(b) The contracting officer in respect of any contract is authorized j to waive 
requirement of a performance bond and payment bond for so muejh of the 
work under such contract as is to be performed in a foreign country if he 
finds that it is impracticable for the contractor to furnish such bonds. 

(c) Nothing in this section shall be construed to limit the authority of any 
contracting officer to require performance bonds or other security jin cases 
other than those s{>ecified in subsection (a) of this section. 

Sec. 2. (a) Any person who supplies labor or material for the performance 
of any contract in respect of which a payment bond is furnished uijider this 
Act and who has not been paid in full therefor before the expiration of a 
period of ninety days after the day on which the last of such labor or jmaterial 
was suppiied by him shall, if he has made written demand upon the contractor 
for such payment before the expiration of such period, specifying tliej amount 
owed, and if the contractor hits failed to comply therewith before the expira¬ 
tion of such period, be entitled to sue on such bond for such amounj, or the 
balance thereof unpaid at the time of institution of such suit. In gase the 
labor or material was not supplied by such person in performance of a contract, 
express or implied, between such person and the contractor, such j written 
demand shall include the name and address of the individual, association, 
partnership, or corporation with which such person contracted to j furnish 
such labor or material. Such demand upon the contractor shall be served 
by such person in any manner in which the United States marshal of the 
district in which the contractor resides or does business is authorized! by law 
to serve a summons, or by mailing such demand by registered mail, i postage 
prepaid, in an envelop addressed to the contractor at his last known ^lace of 
business or residence or to any surety on such payment bond at the Iasi known 
place of business or residence of such surety. 

(b) In case any person institutes suit under this section on any payment 
bond, any other person or persons entitled to sue on such bond may intervene 
therein, and if the full amount of liability of the sureties on such bond, or 
the amount of liability remaining on such bond, is insufficient to pay the sums 
awarded to such persons by the court, the court shall prorate such jamount 
among such persons. 

(c) Suits instituted under this section shall be brought in the name of 
the United States for the use of the person suing, in the United States district 
court for any district in which the contract is performed, and not elsewhere, 
irrespective of the amount in controversy, but no such suit shall be commenced 
after the expiration of one year after the date of final settlement <j»f such 
contract. The United States shall not be liable for the payment of afiy costs 
or expenses of any such suit. 

Seo. 3. The Comptroller General is authorized and directed to furnish, to 
any person making application therefor who submits an affidavit that he has 
taken the action required by this Act to enable him to sue on any pjayment 
bond or that he is being sued on any such bond, a certified copy of.sucjh bond 
and the contract for which it was given, which copy shall be prima facie evi- 
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<lm<-p of (he contents, execution, and delivery of the original, and, in case 
final settlement of such contract has been made, a certified statement of the 
date of such settlement, which shall be conclusive as to such date. Appli¬ 
cants shall pay for such certified copies and certified statements such fees 
as the Comptroller General fixes to cover the cost of preparation thereof. 

Sec. 4. The first proviso of section 1120 of the Revenue Act of 1026. as 
amended, is amended by inserting after the phrase “ therein provided ", the 
following: **or in case any person riles suit on a payment bond as provided in 
the Public Contractor Bonding Act and notifies the Comptroller General of 
such action,”. 

Sec. 5. As used in this Act the term ” person " means any individual, asso¬ 
ciation. partnership, or corporation. 

Sec. 6. This Act may be cited as the “ Public Contractor Bonding Act." 

Sec. 7. This Act shall take effect upon the expiration of after the 

date of its enactment, but shall not apply to any contract awarded pursuant to 
any invitation for bids issued on or before the date it takes effect, or to any 
persons or bonds in respect of any such contract. The Act entitled “An Act 
fur the protection of persons furnishing materials and labor for the construction 
of public works”, approved August IS. 181M, as amended (U. S. C.. title 40. sec. 
27<>>. is repealed, except that such Act shall remain in force with respect to 
contracts for which invitations for bids have been issued on or before the date 
this Act takes effect, and to persons or bonds in respect of such contracts. 


[It. R. G115. 74th Cong., 1st soss.] 

A BII.I. To amend an Act approved August IS. l$04. entitled “An Act for the protection 
of persons furnishing materials and labor for the construction of public works 

He it enacted hit the Senate and IIou.sc of Rej/rc.scntativex of the United Staten 
of America in Conr/ren* annemhted. That the Act entitled “An Act for the pro¬ 
tection of persons furnishing materials and labor for the construction of public 
works”, approved August K*. 1SJV1. is hereby amended so ns to read as follows: 

“That hereafter any person or persons entering into a formal contract with 
the TTiited States for the construction of any public work, or for repairs upon 
any public building or public work, shall be required before commencing such 
work to execute the usual penal bond to the United States, with good and suffi¬ 
cient sureties, and that in addition thereto he shall be required to furnish good 
and sufficient bond in such sum as the Knifed States shall designate, not to 
exceed, however, the estimated cost of such work or improvement, nor less than 
.”0 per centum of the estimated cost, which said bond shall be made to inure to 
the benefit of any and all mechanics, materialmen, subcontractors, artisans, 
machinists, builders, teamsters, draymen, and all persons and laborers of every 
class performing labor upon or bestowing skill or other necessary services or 
furnishing materials, provisions, provender, or other supplies to be used or con¬ 
sumed in or furnishing appliances, teams, or i>ower contributing to the perform¬ 
ance of such public work or improvement, and shall provide that if the con¬ 
tractor. company, or corporation to whom said contract was awarded fails to 
pay for any materials furnished for said work or improvement, or for any work 
or labor done thereon, or for such skill, services, appliances, teams, power, pro¬ 
visions. provender, or other supplies, that the sureties will pay the same to an 
amount not exceeding the penal sum of said bond; and any person, company, or 
corporation who has furnished labor or materials, or such skill, services, appli¬ 
ances, teams, power, provisions, provender, or other supplies used in the con¬ 
struction or repair of any public buildings or public work and payment for which 
has not been made shall have the right to prosecute in his own name, an action 
nn said bond, which said action shall he instituted in the District Court of the 
United States in the district in which said contract was to be performed and 
executed, irrespective of the amount in controversy, and not elsewhere: Pro - 
vidrd. That the person or persons supplying the contractor with labor or mate¬ 
rials, or such skill, services, appliances, teams, power, provisions, provender, or 
other supplies, shall, pvior to the commencement of said action, furnish an 
affidavit to the department under the direction of which said work has been 
prosecuted that labor or materials, or such skill, services, appliances, teams, 
power, provisions, provender, or other supplies, for the prosecution of said work, 
has been supplied by him nr them and payment for which has not been made, 
and shall thereupon be furnished with a certified copy of said contract and bond 
upon which lie or they have a direct right to action: Provided further. That 
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where suit is instituted by any of such creditors on such bond, it shall not be 
commenced until ninety days after the complete performance of the* contract 
under which said creditor furnished such labor and material and under which 
he claims payment has not been made, and in no event shall such action be com¬ 
menced more than one year after the completion of the said work and/or 
improvement as a whole: And provided, however. That in the event performance 
by the original contractor of such contract for the construction of public work 
be abandoned by such original contractor or such original contractor shall cease 
work thereon for any cause or be removed therefrom by the United States, or 
any agency thereof, and work under such contract shall thereupon ceise for a 
period of six months, then such cessation from labor upon said original contract 
shall, at the end of said six months’ period, be the equivalent of complete per¬ 
formance of said contract for the purpose only of the preceding provision, and 
action upon said labor and material bond may be instituted by any suph credi¬ 
tor in such event at any time after ninety days after the constructive eojmpletion 
of such contract resulting from such cessation from labor thereon for! said six 
months' period, and in the event of such constructive completion arising in the 
manner aforesaid, then in no event shall such action be commenced upon said 
labor and material bond more than one year after the constructive completion 
of such contract as aforesaid: And provided further. That if suit is so instituted 
by a creditor or creditors only one action shall be brought and any creditor may 
intervene in such action and be made a party thereto within the tirnb herein 
allowed for the commencing of such action 
“If the recovery on the bond shall be inadequate to pay the amounts found 
found due to all creditors, judgment shall be given to each creditor pro rata 
of the amount of the recovery. The surety on said bond may pay into court, 
for distribution among the claimants and creditors, the full amount of the 
penal obligation on said bond, and in so doing the surety shall be jrelieved 
from further liability: Provided, That in all suits instituted under the pro¬ 
visions of this Act such personal notice of the pendency of such suits, |inform¬ 
ing them of their right to intervene as the court may order, shall be given 
to all known creditors, and in addition thereto notice of publication in some 
newspaper of general circulation, published in the State or town whjere the 
contract is being performed, for at least three successive weeks, file last 
publication to be at least three months before the time limited therefor.” 


[H. It. 6077, 74th Cong., 1st sess.] 

A BILL requiring contracts for the construction, alteration, and repair of any 
public building or public work of the United States to be accompanied by 
a performance bond protecting the United States and by an additional bond 
for the protection of persons furnishing material and labor for the construc¬ 
tion, alteration, or repair of said public buildings or public work 

Be it enacted by the Senate and House of Representatives of the United States 
States of America in Conyress assembled, That (a) before any contract, exceed¬ 
ing $2,000 in amount, for the construction, alteration, or repair of any: public 
building or public work of the United States is awarded to any person, such 
person shall furnish to the United States the following bonds, which shall 
become binding upon the award of the contract to such person, who is hereinafter 
designated as “ contractor ”: 

1. A performance bond with a surety or sureties satisfactory to the j officer 
awarding such contract, and in such amount as he shall deem adequate, for 
the protection of the United States. 

2. A payment bond with a surety or sureties satisfactory to such officer, 
for the protection of all persons supplying labor and material in the prosecu¬ 
tion of the work provided for in said contract for the use of each such person. 
Said payment bond shall be in a sum not less than one-half of the total 
amount payable by the terms of the contract: Provided, That whenever the 
total amount so payable shall be not less than $3,000,000 nor morel than 
$10,000,000. a bond in a sum not less than one-fourth of the amount payable 
under the terms of the contract may be accepted and if the amount payable 
under any such contract exceeds the sum of $10,000,000 a bond in the sum of 
$2,500,000 may be accepted. 

(b) The contracting officer in respect of any contract is authorized to 
waive the requirement of a performance bond and payment bond for so much 
of the work under such contract as is to be performed in a foreign cojuntry 
if he finds that it is impracticable for the contractor to furnish such bonds. 
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(c) Nothing in this section shall be construed to limit the authority of 
any contracting officer to require a performance bond or other security in 
addition to those, or in cases other than the cases specified in subsection (a) 
of this section. 

Seo. 2. (a) Every person who has furnished labor or material in the prose¬ 
cution of the work provided for in such contract in respect of which a pay¬ 
ment bond is furnished under this Act and who has not been paid in full 
therefor before the expiration of a period of ninety days after the day on 
which the last of the labor or material for which such claim is made was 
done, performed, furnished, or supplied by him, shall have the right to sue 
on such payment bond for such amount, or the balance thereof, unpaid at 
the time of institution of such suit and to prosecute said action to final execu¬ 
tion and judgment for such sum or sums as may be justly due him: Provided, 
however. That any such person who has no contractual relationship, express 
or implied, with the contractor furnishing said payment bond shall not have 
a right of action upon the said payment bond unless such person shall have 
given written notice to said contractor within ninety days after such labor 
or material has been supplied by such person, stating with substantial accu¬ 
racy the amount claimed and the name of the party with whom said person 
contracted. Such notice shall be served in any manner in which the United 
States marshal of the district in which the contractor does business or resides 
is authorized by law to serve a summons, save that such service need not be 
made by the marshal, or by mailing said notice by registered mail, postage 
prepaid, in an envelop addressed to the contractor at his last-known place of 
business or residence. 

(b) Every suit instituted under this section shall be brought in the name 
of the United States for the use of the person suing, in the United States 
District Court for any district in which the contract was to be performed 
and executed and not elsewhere, irrespective of the amount in controversy 
in such suit, but no such suit shall be commenced after the expiration of one 
year after the date of final settlement of such contract. The United States 
shall not he liable for the payment of any costs or expenses of any such suit. 

Sec. 3. The Comptroller General is authorized and directed to furnish, to 
any person making application therefor who submits an affidavit that he has 
supplied labor or materials for such work and payment therefor has not been 
made or that he is being sued on any such bond, a certified copy of such bond 
and the contract for which it was given, which copy shall be prima facie 
evidence of the contents, execution, and delivery of the original, and, in 
case final settlement of such contract has been made, a certified statement 
of the date of such settlement, which shall be conclusive as to such date 
upon the parties. Applicants shall pay for such certified copies and certified 
statements such fees as the Comptroller General fixes to cover the cost of 
preparation thereof. 

Sec. 4. The term “person” and the masculine pronoun as used throughout 
rhis Act shall include all persons whether individuals, assosiations, copartner¬ 
ships. or corporations. 

Sec. 5. This Act shall take effect upon the expiration of sixty days after 
the date of its enactment, but shall not apply to any contract awarded pur¬ 
suant to any invitation for bids issued on or before the date it takes effect, 
or to any persons or bonds in respect of any such contract. The Act entitled 
“An Act for the protection of persons furnishing materials and labor for the 
construction of public works”, approved August 13, 1894, as amended <U. S. C., 
title 40. sec. 270), is repealed, except that such Act shall remain in force 
with respect to contracts for which invitations for bids have been issued on or 
before the date this Act takes effect, and to persons or bonds in respect of such 
contracts. This Act shall thereupon replace the aforesaid Act of August 13. 
1S94 (U. S. C., title 40, sec. 270). 


[H. R. 8519. 74th Cong.. 1st scss.] 

A BILL Requiring contracts for the construction, alteration, and repair of any public 
building or public work of the United States to be accompanied by a performance bond 
protecting the United States and by an additional bond for the protection of persons 
furnishing material and labor for the construction, alteration, or repair of said public 
buildings or public work 

Be it enacted b// the Senate and House of Representatives of the United 
States of America in Congress assembled . That (a) before any contract, ex¬ 
ceeding $2,000 in amount, for the construction, alteration, or repair of any 
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public building or public work of the United States is awarded to any J?erson, 
such person shall furnish to the United States the following bonds, which shall 
become binding upon the award of the contract to such person, who is herein¬ 
after designated as “ contractor ”: 

(1) A performance bond with a surety or sureties satisfactory to tliej officer 
awarding such contract, and in such amount as he shall deem, adequate, for 
the protection of the United States. 

(2) A payment bond with a surety or sureties satisfactory to such officer for 
the protection of all persons supplying labor and material in the prosecution of 
the work provided for in said contract for the use of each such person. When¬ 
ever the total amount payable by the terms of the contract shall be not more 
than $1,000,000 the said payment bond shall be in a sum of one-half thb total 
amount payable by the terms of the contract. Whenever the total aimount 
payable by the terms of the contract shall be more than $1,000,000 :u'fd not 
more than $5,000,000. the said payment bond shall be in a sum of 40 per centum 
of the total amount payable by the terms of the contract. Whenever the total 
amount payable by the terms of the contract shall be more than $5,000,000 the 
said payment bond shall be in the sum of $2,500,000. 

(b) The contracting officer in respect of any contract is authorised to 
waive the requirement of a performance bond and payment bond for so;much 
of the work under such contract as is to be performed in a foreign country if 
he finds that it is impracticable for the contractor to furnish such bonds, i 

(c) Nothing in this section shall be construed to limit the authority cif any 
contracting officer to require a performance bond or other security in addition 
to those, or in cases other than the cases si>ecilied in subsection (a) ojf this 
section. 

Sec. 2 (a) Every person who has furnished labor or material in the prosecu¬ 
tion of the work provided for in such contract, in respect of which a payment 
bond is furnished under this Act and who has not been paid in full therefor 
before the expiration of a period of ninety days after the day on which the 
last of the labor was done or performed by him or material was furnished or 
supplied by him for which such claim is made, shall have the right to spe on 
such payment bond for the amount, or the balance thereof, unpaid at the| time 
of institution of such suit and to prosecute said action to final execution and 
judgment for the sum or sums justly due him: Provided, however. That any 
person having direct contractual relationship with a subcontractor blit no 
contractual relationship express or implied with the contractor furnishing said 
payment bond shall have a right of action upon the said payment bond jupon 
giving written notice to said contractor within ninety days from the dare on 
which such person did or performed the last of the labor or furnished or 
supplied the last of the material for which such claim is made, stating jwith 
substantial accuracy the amount claimed and the name of the party to \yhom 
the material was furnished or supplied or for whom the labor was done or 
performed. Such notice shall be served by mailing the same by registered 
mail, postage prepaid, in an envelop addressed to the contractor at any jilace 
he maintains an office or conducts his business, or bis residence, or ini any 
manner in which the United States marshal of the district in which! the 
public improvement is situated is authorized by law to serve summons, i 

(b) Every suit instituted under this section shall be brought in the name 
of.the United Slates for the use of the person suing, in the United States 
District Court for any district in which the contract was to bo performed! and 
executed and not elsewhere, irrespective of the amount in controversy in jsuch 
suit, but no such suit shall be commenced after the expiration <>f one year 
after the date of final settlement of such contract. The United States shall not 
be liable for the payment of any costs or expenses of any such suit. 

Skc. 3. The Comptroller General is authorized and directed to furnish, to 
any person making application therefor who submits an affidavit that lie! has 
supplied labor or materials for such work and payment therefor has not been 
made or that he is being sued on any such bond, a certified copy of such bond 
and the contract for which it was given, which copy shall be prima Jjaeie 
evidence of the contents, execution, and delivery of the original, and, in Case 
final settlement of such contract has been made, a certified statement of; the 
date of such settlement, which shall be conclusive as to such date upon i the 
parties. Applicants shall pay for such certified copies and certified statements 
such fees as the Comptroller General fixes to cover the cost of preparation 
thereof. 
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Sec. 4. The term “person” and the masculine pronoun as used throughout 
this Act shall include all persons whether individuals, associations, copartner¬ 
ships. or corporations. 

Sec. 5. This Act shall take effect upon the expiration of sixty days after the 
date of its enactment, but shall not apply to any contract awarded pursuant 
to any invitation for bids issued on or before the date it takes effect, or to 
any persons or bonds in respect of any such contract. The Act entitled “An 
Act for the protection of persons furnishing materials and labor for the con¬ 
struction of public works", approved August 13, lt>94. as amended (U. S. C., 
title 40. sec. 270), is repealed, except that such Act shall remain in force with 
respect to contracts for which invitations for bids have been issued on or 
before the date this Act takes effect, and to persons or bonds in respect of 
such contracts. 

Mr. Collins asked to be excused from attendance here this morn¬ 
ing, on account of another engagement he has on another com¬ 
mittee: and we have excused him. But I understand that Mr. Mead 
and Mr. Dockweiler are present; and Mr. Taylor is also here, and 
I believe we would like to hear from him first. 

Mr. Taylor, we will be glad to hear from you in reference to 
your bill. H. R. 2068. 

STATEMENT OF HON. J. WILL TAYLOR, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF TENNESSEE 

Mr.. Taylor. Mr. Chairman. I introduced this bill by request, and 
I do not profess to be an authority on this subject. But I have a 
gentleman here who has made a very close study of all these bills, 
and he is a prominent attorney of Philadelphia, and I would like 
to yield to him to have him analyze mv bill and the other measures 
that have been introduced and referred to this committee. 

Mr. Miller. That is all right, Mr. Taylor. 

Mr. Taylor. Would you like to have me address the committee? 

Mr. Miller. You need not do so just now. 

Mr. Dockweiler, I know that you are busy, like all the other 
I Menders, and the subcommittee will be glad to hear from you now. 
You may proceed. 

Are you going to address your remarks to the bill introduced by 
you ? 

STATEMENT OF HON. JOHN F. DOCKWEILER, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF CALIFORNIA 

Mr. Dockweiler. That is correct. Mr. Chairman—it is H. R. 
5054. 

That bill amends, of course, a very old act. which was approved 
August 13, 1894, for the protection of persons furnishing material 
and labor for construction on public works. 

The subcommittee can well understand why a demand for that 
i kind of a bill—a bill similar to that introduced by me—becomes 

i prominent now, because of the tremendous amount of public works 

that is being undertaken throughout the country; and our public 
works are not confined any more to just building a post office and 
doing a little river and harbor work, but they seem to be ramified 
into all kinds and characters and classes of business and con¬ 
struction. 
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Let me make this statement: I could just give it to the reporter, 
but I am not going to read my prepared statement exactly |sis writ¬ 
ten, but I am going to delete and change parts of it. 

There is a real demand throughout the country for an amendment 
to this measure. Practically every State in the Union, in iconnec- 
tion with its public works, has a requirement of two separate bonds 
on public works. There is a requirement for a bond for faithful 
performance and completion of the contract; and there isj a sep¬ 
arate bond running to the laborers, materialmen, and subcontractors 
who may furnish service or material to be used in a public struc¬ 
ture. 

My bill provides for this second type of bond. The la^v as it 
stands provides for the bond for the faithful performance J on the 
part of a contractor for the contract, and the materialmen dome in 
secondarily if there is anything left out of that bond. 

I will continue to read from my memorandum: 


Under the California statute— 

and I will not recite it— j 

and under the laws of most of the other States, the fundamental requirement 
of a bond for laborers, subcontractors, and materialmen is that the boijid shall 
be given to 50 percent of the contract price. 

This bill that I introduced (H. R. 5054) requires a bondj of at 
least 50 percent of the contract price, or not to exceed the full con¬ 
tract price. 

Similar bond provisions you will also find in the various special 
assessment laws connected with special assessment districts organized 
under authority of the States. The surety companies writing those 
bonds charge premiums not upon the amount of the labor and 
material bond or the faithful performance bond, or both, but! upon 
the contract price; and their premium rate is a certain percentage of 
the entire contract price, irrespective of whether there are separate 
bonds or one bond; thev are a percentage of the amount <S)f the 
contract price, either witn respect to the faithful-performance bond 
or the labor and material bona, or both. j 

Legislative representatives of the surety companies in the State of 
California have advised me that this is the practice throughout the 
United States by the surety companies and therefore no difference in 
premium rate stated on Federal public works in the event the bond 
was split up—as the bill I introduced has provided—in requiring 
bonds to be given for materialmen and labor, in respect tjo the 
amendment to the Heard Act. 

My bill amends what is commonly known as the “ Heard Acjt.” 

My bill (H. R. 5054), in substance, was introduced last year by 
Congressman Evans, of my State; and I understand that a similar 
bill in the Senate was introduced by Senator Logan; but his bill goes 
a little further than mine and contains further provisions wich 
might make it difficult of passage by both Houses of Congre$s; it 
brings up other questions. 

The Heard Act as it stands today permits very substantial injus¬ 
tices to be done to laborers, materialmen, and subcontractors. There 
is only one bond written under that act, and it enures, respectively, to 
the benefit of the Government, on the faithful performance of the 
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contract, and to the benefit of the laborers and materialmen and sub¬ 
contractors. But the right of the laborers, materialmen, and sub¬ 
contractors is postponed to an unreasonable length of time. Action 
under it by the Federal Government must be awaited, on the faith¬ 
ful-performance bond, which action can be brought at any time 
within 6 months after the full and final completion of the contract; 
and only after the end of that time can labobers, subcontractors, and 
materialmen have any relief under the bond. 

In view of the fact that no additional premium cost would be 
reflected in the cost of public works arising out of severing the two 
bonds and permitting a direct right of action by laborers, subcon¬ 
tractors, and materialmen at a much earlier date, there would seem 
to be no good reason, from the standpoint of the Government, for 
not following the practice of the various State acts affecting public 
works. 

From the standpoint of laborers, subcontractors, and materialmen, 
they are compelled to wait unduly long: and should a contractor de¬ 
fault, they are really denied substantial justice on account of this 
unreasonable delay. 

All that the materialmen, subcontractors, and laborers desire is a 
separate and direct right of action upon a separate bond. 

As an example of that, I may say that in the small island lighthouse 
job, just off the coast of California near Los Angeles, the contract for 
this public work was originally let to the Both Construction Co. by 
the Department of Commerce, Lighthouse Service, sometime after 
1930; and the bond given by the Roth Construction Co. was signed by 
the United States Fidelity & Guaranty Co. as suretv. 

The Roth Construction Co. got into difficulties. In January 1930 a 
contract was relet, for the purpose of completion, to Carpenter Bros., 
at an increased cost, and a bond was written by Carpenter Bros., with 
the Massachusetts Bonding Co. as surety. 

The work was not completed by Carpenter Bros., aided by the Mas¬ 
sachusetts Bonding Co., until June of 1931. The final settlement was 
not made by the General Accounting Office of the Government until 
March 15, *1932, and the laborers, subcontractors, and materialmen 
employed by Carpenter Bros, were finally paid by the Massachusetts 
Bonding Co., Carpenter Bros, having “ gone broke ” on the job—they 
were not finally paid until the fall of 1932. 

Now, under the provisions of the Heard Act, no action could be 
maintained against the surety company on the Roth Construction Co. 
bond until Carpenter Bros, had completed their work—until final 
settlement was made by the Government and 6 months elapsed from 
that date. 

All suits in the United States district courts against the surety of 
the Roth Construction Co. had to be postponed until the fall of 1932. 
Owing to the congestion in our Federal district court in Los Angeles, 
a speedy trial -could not be obtained; and, as a result, the settlement of 
the claims on the Roth Construction Co. contract was postponed and 
was made in the latter part of the year 1934, although these men had 
done their work in 1930. 

Included among the claims against the Roth Construction Co. were 
claims amounting to something over $3,000, of laborers, each of whom 
had a small amount due to him. 

Such a situation should not be permitted to exist. 
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The bureau of labor statistics and law enforcement of tne State 
of California was very much exercised on the subject, ajnd Mr. 
Arthur Johnson, the attorney for that bureau, has been trying, 
largely because of his experience in this and other jobs, to obtain a 
legislative amendment of the Heard Act along the lines wliich are 
suggested in my bill. 

If a direct right of action had existed against the Unite^ States 
Fidelity & Guaranty Co., under a separate bond for the benefit of 
laborers and materialmen, it is reasonable to believe that the claims 
on this job would have been paid long before the claims arising under 
the Carpenter Co. and Massachusetts Co. jobs were settled^ 

Certainly, the laborers should not be compelled to wait 4 years 
to obtain payment, when more than 2 years of that time was! due to 
their inability to maintain their right of action against the (surety, 
owing to the peculiar provision of tne Heard Act. 

I can say that similar experiences in connection with Federal 
works have been found to exist all over the United States byj labor¬ 
ers, subcontractors, and materialmen who have claims against Gov¬ 
ernment contractors. 

I might refer especially to a case arising in our jurisdiction, the 
particulars of which you can find in the printed report of thie deci¬ 
sions of the United States District Court for that district, in two 
eases entitled, respectively, “ United States of America v. Roth Com 
struction Co.” embraced in two separate suits, numbered, Respec¬ 
tively, 5950-H and 5526-J. 

It is a strange thing that, under one theory of the meaning! of the 
Heard Act, the first suit that I have referred to has been held to be 
premature, and, under another interpretation, the second suit!might 
have been too late. We know that one or the other was timely. 

This uncertainty arises out of the uncertainty as to the meaning 
of the words used in the present Heard Act, which controls the time 
of commencement of litigation; those words are— 

within 6 mouths from the complete and final settlement of such contract. 

The contract referred to is the contract between the general con¬ 
tractor and the Government. 

Now, Mr. Chairman and gentlemen, that is the extent Of my 
statement. But I would like to leave with the subcommittee! some 
additional letters that have come to me. 

Mr. Robsion. What language in your bill fixes the date j from 
which you compute the time of commencement of the action? 

Mr. Dockweiler. Well, of course, my bill provides for two bonds, 
one for faithful performance of the contract, running in fa\tor of 
the Government, and one for the materialmen and subcontractors 
and those who furnish labor. Those are two distinct bonds. Under 
the provisions in my bill for a bond which runs in favor oif the 
materialmen, their cause of action starts within 6 months. | 

Mr. Robsion. It was said under the Heard Act that that was a 
simple act, but that was not very clear, and we clarified that. 

Mr. Dockweiler. On page J of my bill (H. R. 5054) it says. 

Where suit is Instituted by any of such creditors on such bond, iti shall 
not be commenced until ninety days after the complete performance of the con¬ 
tract under which said creditor furnished such labor and material and |und«T 
which he claims payment has not been made. 

I 

i 

i 

i 
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Mr. Robsion. Well, who is to determine when the contract is com¬ 
pleted? Who fixes that? 

Mr. Dock-weiler. It reads similar to our State laws. It says: 

In no event shall such action be commenced more than one year after the 
completion of said work or improvement. 

Now, there are two kinds or characters of completion—actual com¬ 
pletion and constructive completion. Constructive completion would 
be where there is an abandonment of the job for a period of 6 months, 
and then the time begins to run, or the statutory period begins to 
run. You see, on the next page of my bill it says: 

That in the event performance by the original contractor o£ said contract 
for the construction of public works be abandoned by such original contractor, 
or such original contractor shall cease work thereon for any cause, or be re¬ 
moved therefrom by the United States, or any agency thereof, and work under 
such contract shall thereupon cease for a period of 6 months, then such cessa¬ 
tion from labor upon said original contract shall, at the end of said 6 months’ 
period, be the equivalent of complete performance of said contract. 

Et cetera. 

Mr. Robsion. If a contractor should cease work under the contract 
for 5 months and 29 days, he could go on and do his work? 

Mr. Dockweiler. We would revise the contract, I should say. 

Mr. Robsion. Well, he could do that again, and that could go on 
indefinitely. 

Mr. Dockweiler. Under our State laws and practice, where a con¬ 
tractor abandons a job, it is constructively considered that he has 
abandoned it completely if he abandons the job for a period of 6 
months. Under the wording of the Heard Act, there is then a final 
settlement by the Government. 

Now, under the law as construed in the lighthouse case to which 
I referred, the claims of those men could not be paid until it was 
finally settled, and neither the laboring men nor the materialmen 
could file their bills until that was done; demurrers could have been 
lodged against their cause of action. 

Mr. McLaughlin. Under the provisions of the Heard law the 
bond has two conditions: 

One is that the bond is conditioned upon the faithful performance 
of the contract. 

Mr. Dock-weiler. That is correct. 

Mr. McLaughlin. And the second is that it is conditioned upon 
the payment of materialmen and laborers? 

Mr. Dockweiler. That is true. 

Mr. McLaughlin. Now, the penal sum of the bond is one figure— 
one amount? 

Mr. Dockweiler. That is right. 

Mr. McLaughlin. What is your notion as to the reason why the 
law provides that materialmen and laborers shall be required to wait 
until 6 months after the final settlement and completion and accept¬ 
ance before he can begin action? What is your notion as to wny 
that condition is imposed in the bond? Would it not be true that 
the purpose of that second condition, namely, the postponement of 
action by the materialmen and laborers until 6 months after the 
completion is to insure the Government receiving full payment for 
the job or, in other words, insure the completion of the work? Is 
that not true? 
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Mr. Dockweiler. Well, you refer to the language of the tyond? 

Mr. McLaughlin. No; 1 am referring to the recent language. 

Mr. Dockweiler. I do not know what the language of the present 
bond is. I know what the language was that was writteh under 
the Heard Act, of course. 

Mr. McLaughlin. Well, the statute should be read into th^t bond? 

Mr. Dockw;eiler. The statute should be read into that and no more. 
They have no right to exceed the language of the statute. Now, 
the statute says 6 months. But my bill says within 90 days of com¬ 
pletion—and if there is an actual completion, that the laboring man 
or material man may bring suit in not to exceed 1 year, lit is a 
matter of time. j 

Mr. McLaughlin. I do not know' that it is so much a matter of 
time; but just to get this before the committee, I will say that I 
am wondering if the purpose of this double condition in pie one 
bond, and especially the purpose of the postponement of thp action 
by the laborers and material men until 6 months after ^ given 
time, namely, after the date of completion and acceptance! is not 
to insure that the Government will be protected first by th4 bond? 

Mr. Dockweiler. I see your point. 1 

Mr. McLaughlin. Is that not correct? i 

Mr. Dockweiler. Well, that is possible. 

Mr. McLaughlin. Let me go a little further- 

Mr. Miller (interposing). That is, where they have oqly one 
bond? 

Mr. Dockweiler. They have only one bond today. 

Mr. McLaughlin. Now, if it requires the full amount of the bond 
to protect the Government, is there anything left for the material 
men, subcontractors, and labor? 

Mr. Dockweiler. Not under the language of the Heard Act. The 
Government takes the amount of its debt, and whatever is left to 
these intervening creditors. They all intervene in the action. It 
is not only So-and-So, a laborer, or So-and-So, a material man; it 
is any of the creditors. 

Mr. McLaughlin. Yes; I understand. Now, let me ask y<j>u this 
question: There is one penalty in the present bond. If that is: $100,- 
000, that $100,000 named in that bond inures first to the benefit of 
the Government of the United States? 

Mr. Dockweiler. Yes; that is correct. 

Mr. McLaughlin. And, secondly, it inures to the benefit pf the 
material men and laborers and subcontractors? ; 

Mr. Dockweiler. That is right. 

Mr. McLaughlin. And a stated premium is charged for thajt pro¬ 
tection ? 

Mr. Dockweiler. That is correct. 

Mr. McLaughlin. Now, may I inquire about whether yopr bill 
would require the giving of two $100,000 bonds? In other ymrds, 
if I understood you correctly, you would break this bond up into 
two bonds, a $100,000 bond conditioned for the faithful performance 
of the contract, which would run to the Government, and a second 
bond of $100,000, conditioned for the payment of material men, 
subcontractors, and laborers? 

Mr. Dockweiler. Yes. 
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Mr. McLaughlin. And do I understand you to say that there 
would be no additional premium charged? 

Mr. Dockweiler. I did say that in reading from my brief. I 
said that only because of my conversation or correspondence with 
the representatives of surety companies. They say there should be 
no extra cost, because they think today they are compelled to take 
care of the material men as well as the faithful performance. 

Mr. McLaughlin. Under the present Heard Act ? 

Mr. Dockweiler. Under the present Heard Act. But I do not 
see how they could avoid paying the extra premium, because they 
call them two bonds. 

Mr. Miller. The rates now on the bonds are fixed by the Towner 
Rate Bureau, and the premium is 1 percent on highway work and 
iy 2 percent on public works? 

Mr. Dockweiler. Yes. 

Mr. Miller. And the premium would seem to be on the basis of 
a certain percentage of the contract price. 

Mr. McLaughlin. What I am inquiring about is whether this bill 
does not give rise to a situation which will require a contractor to 
give two bonds instead of one. each having the same penal amount 
as the one which he now gives; and I am inquiring further whether 
that would not necessarily call for an increase in premium rate? 

Mr. Dockweiler. Between you and me, I think you are right. My 
bill does call for two bonds. It provides that beside the regular penal 
bond executed in favor of the United States, in addition thereto he 
shall be required to furnish a good and sufficient bond in such sum 
as the United States designates. Now, that does not mean neces¬ 
sarily because the administrator in charge of a piece of construction 
work might think on a job costing $100,000 that a $25,000 bond on 
that job will be sufficient. 

Mr. McLaughlin. It leaves it to his discretion ? 

Mr. Dockweiler. Yes. There might be one-fourth of 1 percent 
more premium. 

Mr. Miller. But do you not overlook the fact that the bond under 
the Heard' Act as now existing is for the benefit of the laborers, 
subcontractors, and materialmen, but their trouble is a procedural 
trouble; right now that is their main trouble—this is a procedural 
question. I cannot see where the premium on the bond would be 
increased. 

Mr. Dockweiler. That was my understanding. 

Mr. Robsion. Well, the Government was undertaking to take care 
of the materialmen and the laborers, too, and that is all that you 
undertake to do by your bill ? 

Mr. Dockweiler. That is true. 

Mr. Miller. Your bill provides that there shall be only one suit 
filed by the materialmen? 

Mr. Dockweiler. That is correct. 

Mr. Miller. And the others shall intervene in it? 

Mr. Dockweiler. That is correct. 

Mr. Miller. Well, do you not think—what is the reason why the 
laborers and the materialmen, if they so desire, should not be per¬ 
mitted to file separate suits? In other words, suppose a materialman 
files a suit today and the court upon the final hearing determines 
that that suit was prematurely filed and dismisses it. 
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Mr. Dockweiler. Yes. 

Mr. Miller. Now, under your requirement in the bill the others 
have intervened; in the meantime, the statute of limitations has run, 
and the suit in which their intervention was filed is dismissed—and 
out they go. 

Mr. Dockweiler. That is correct. Let me explain that. Of course, 
you know that the Heard Act provides for only one sulit on the 
part of the materialmen. 

Mr. Miller. Yes. 

Mr. Dockweiler. And you will observe that that bill provides 
for a notice to be published so many days. 

Mr. Miller. The Heard Act provides that also. 

Mr. Dockweiler. Here is the situation: There are, we jwill say, 
four laboring men, and each of them might have a claim for only 
$100. And it is expensive to file a suit in the first place, ind then, 
in most of the United States District Courts, they have different 
divisions. 

Mr. Miller. That is true. 

Mr. Dockweiler. And we might have four divisions there, and 
the suit of each of those men might be referred to a separate divi¬ 
sion—John Doe, we will say, might have his suit referred!to such- 
and-such division; another man would have his referred to! another 
division, and so on. 

Now, all of those suits should be consolidated, and should fc>e heard 
upon the same evidence. i 

Mr. Miller. Yes. The senior judge would naturally see that that 
was done. 

Mr. Dockweiler. Yes. I would have no objection to saying that 
they may intervene in the same suit or may bring separate; suits. 

Mr. Miller. I think they should have that right. 

Mr. Rob8ion. Under this bill, if some other materialmeii should 
intervene and the original action should go out, I do not believe 
that would put the intervener out of court. 

Mr. Miller. Yes; it would. 

Mr. Dockweiler. Of course, that is another thought. 

Mr. McLaughlin. May I ask this fundamental question ? ] Is the 
purpose of your bill merely to shorten the length of time within 
which a materialman or laborer may institute action to secure pay¬ 
ment of his claim, or does it increase the liability of the surety or 
give increased protection to the Government and materialmen and 
laborers, taken together? 

Mr. Dockweiler. I think it would increase protection! to the 
laborers and the materialmen. 

Mr. McLaughlin. In any other wav than by shortening tte time 
within which he can bring his action ? 

Mr. Dockweiler. And m the fact that the administrator! of the 
Federal Department will then sav, in effect, “ I think, Mr. Con¬ 
tractor, that you have given a bond for $50,000 out of this $100,000, 
to take care of the materialmen and laborers, because this ik a job 
that is going to be mostly labor and material.” Do you se0? 

Mr. McLaughlin. Yes; I see your point. 

Mr. Dockweiler. In other words, the administrator for the job 
for the Federal Government, if he uses his discretion merely in 
favor of the public-works job that is let—he can exercise his discre- 
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tion in such a way as to take better care of the materialmen and 
laborers; whereas the .present bond is a mixture of both, for the 
protection of both the Government and the materialmen; and the 
United States might take all the money and the laborer would get 
nothing, as he would only get whatever residue there was left. 

Mr. McLaughlin. Yes; I see. 

Mr. Dockweiler. Now, the administrator may say, “ This is prac¬ 
tically all labor and material.” 

All right—we should have a bond for, say, $75,000 to protect these 
fellows so that we are sure that they are going to be paid for their 
labor and material. My bill is an added protection for the material- 
man and the laborer. It gives them better machinery and easier 
facilities-- 

Mr. Robsion (interposing). Not only that, but they are singled 
out and given special protection, just like the Government is given 
special protection? 

Mr. Dockweiler. Yes. 

Mr. Robsion. You are doing for the laborers and materialmen 
just as this other bill did for the Government? 

Mr. Dockweiler. Yes, I am sure of that; and that they will 
benefit from every angle. 

Mr. McLaughlin. Well, if the new bond is provided under this 
bill, and there are two bonds to take the place of the one bond 
under the Heard Act, affording the laborers and the Government 
combined more protection than was afforded under the Heard Act 
bond, then is it not true that necessarily sureties are held to a 
greater accountability, in that there is a greater liability imposed 
upon the sureties? 

Mr. Dockweiler. Yes; I do not think you can escape that con¬ 
clusion. 

Mr. McLaughlin. Now, if that is true, how can it be true that 
there is no additional premium charge? 

Mr. Miller. We will get to that question later. 

Mr. Dockweiler. Well, when you resolve the question down in 
the manner you have, I think somewhere along the line there will 
be an additional premium, because the simple fact is that they are 
executing two separate instruments. 

Mr. Miller. I think that is true. 

Mr. Dockweiler. While that would not be an argument for giving 
the laborer protection—and I think the contractor will have to 
weave that into his proposed charges. 

Mr. Robsion. Did not the Heard Act have it in mind to protect 
the Government, the materialmen, and the laborers? 

Mr. Dockweiler. That is correct. 

Mr. Robsion. Now, I do not understand why the Government, 
in making a contract, could not do that, because if they would take a 
sufficient oond, that purpose would be accomplished, would it not? 

Mr. Dockweiler. Do you mean under the present law ? 

Mr. Robsion. Yes. 

Mr. Dockweiler. Then the Congressman’s suggestion is that you 
have not got the proper procedure for the materialmen and laborers 
to follow. They nave got to wait not only for completion, but for 
the final settlement on the part of the United States, which, in the 
case that I suggested, represented 4 years. 
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Mr. Robsion. Well, of course, if he would take an adequate bond, 
it would be different. 

Mr. Dockweiler. Well, there might be an adequate bond qnd that 
difficulty would arise. 

Mr. Robsion. He would take an adequate bond and modify the 
language and not require the laborer and materialmen to Wait for 
the completion—would not the same purposes be served? j 

Mr. Dockweiler. I am really revising the language of the; Heard 
Act. If the Congressmen here feel that they just want t<| revise 
the Heard Act to accomplish that purpose, I would be content. I 
just want results—I want results for the laboring man ajnd the 
materialman. 

Mr. Robsion. You want protection for the laborer and the mate¬ 
rialman ; and then a procedure that would permit them to get their 
money before this final settlement with the Government? 

Mr. Dockweiler. That is it, exactly. 

Mr. McLaughlin. How far does your bond give protection \ Does 
it extend to subcontractors as well as contractors? 

Mr. Dockweiler. I really had included in my language, ;in the 
language of my bill, I think, the subcontractor, so that it will include 
anybody who has furnished anything on the job. ; 

Mr. Miller. Do you not think really, in view of the construction 
that the courts have placed upon material and labor used in projects— 
do you not think that you have a surplus of language there, Mr. 
Dockweiler ? 

Mr. Dockweiler. That may be true; yes. 

Mr. Miller. It was more a precaution, of course, and you did not 
want to leave out anything. 

Now, we have several other gentlemen here. 

Have you completed your statement, Mr. Dockweiler? 

Mr. Dockweiler. Yes; I have. I should like to leave a few letters 
with the committee. 

Mr. Montague. You provide in your bill for tw’o separate obliga¬ 
tions ? i 

Mr. Dockweiler. That is correct. 

Mr. Montague. One for the Government and one for the material- 
men? 

Mr. Dockweiler. Yes. 

Mr. Montague. With the requirement of two suits, one bj' the 
Government and one by the materialmen? 

Mr. Dockweiler. That is right. 

Mr. Montague. Now, the suits could be filed in the district coprts? 

Mr. Dockweiler. In the United States district court wherever the 
job is done. 

Mr. Montague. It 'is possible, then, that you may find two iuits, 
one for the protection of the laboring man and one for the protection 
of the Government, in different courts- 

Mr. Dockweiler. No; they would be in the Federal courts.' 

Mr. Montague. I know they would be in the Federal courts; but 
in different courts. 


Mr. Dockweiler. Do you mean in different divisions of the cobrt? 
Mr. Montague. Yes. 

Mr. Dockweiler. But not in different districts. It is just lik£ we 
have four subdivisions of our Federal district court in Los Angeles, 

i 
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Calif.; and the Government case might be before Judge So-and-So, 
and the materialman's case might be before Judge So-and-So; but 
they would be in the same district, as I understand it, under my bill. 

Mr. Montague. But before two different judges? 

Mr. Dockweiler. Yes; in that case. But I think the cases could 
be consolidated by w'hoever has charge of the assignment of the 
calendar in the United States district court. 

STATEMENT OF HON. THEODORE CHRISTIANSON. A REPRESEN¬ 
TATIVE IN CONGRESS FROM THE STATE OF MINNESOTA 

Mr. Miller. Mr. Christianson, we apologize to you for not hav¬ 
ing heard you on H. R. 4231. Now, in view of the fact that your bill 
does not touch exactly the subject that we have got launched into 
hearing today, the question of additional bond for the protection 
of laborers and materialmen on these public works, it has been sug¬ 
gested that we postpone hearing you on your bill until we complete 
this subject. And I feel that I ought to make that statement now, 
so that you do not need to stay unless you prefer to do so. 

Mr. Christianson. I just wanted to say that this brief is so ex¬ 
tended that it does not require any additional statement. I would 
be willing to have the bill reported without your hearing from me; 
that would be entirely satisfactory to me. 

Mr. Miller. I do not say that we will report the bill; but. as soon 
as we get through these other bills, we then will take your bill up. 

Mr. Christianson. Well, when you take my bill up, you need not 
send for me unless you think it necessary, because I think this brief 
[indicating], together with the bill, is self-explanatory. 

Mr. Montague. It is a self-evident bill? 

Mr. Christianson. Yes; it is a self-evident bill. 

Mr. Miller. Well, there is one thing that recommends it—it is 
short. [Laughter.] 

Now, we will hear from Mr. Cushman. 

Mr. Taylor. Before you do that, Mr. Chairman, I would like to 
say in connection with what has been said by the gentleman from 
California [Mr. Dockweiler], that I think my bill meets the very 
objections that are raised here. My bill was primarily designed for 
the protection of the laborers and materialmen, and they have a 
right of action regardless of the completion of the contract. In 
other words, they can introduce their action 90 days after the wnrk 
is performed or 90 days after the material is furnished. 

Mr. McLaughlin. Or after it has been abandoned- 

Mr. Taylor. Within 90 days after it is furnished. 

Mr. McLaughlin. Within 90 daj’s after it is furnished, regardless 
of the completion? 

Mr. Taylor. Yes. 

Now. Mr. Chairman, I would like to present Mr. Edward H. Cush¬ 
man, of the Philadelphia and Washington Bars. Mr. Cushman is the 
author of The Law of Mechanics’ Liens in Pennsylvania, a work of 
recognized authority, and he has also compiled the statutes of the 
various States regarding contracts for public works, and bonds for 
the protection of materialmen; and I would like to leave with the 
committee a copy of that, as it is very valuable. 

(Mr. Taylor passed around to members of the committee copies of a 
printed pamphlet.) 
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I 

STATEMENT OF EDWARD H. CUSHMAN, PHILADELPHIA, PA. 

i 

Mr. Miller. Mr. Cushman, for the purposes of the record, I wish 
you would further identify yourself. 

Mr. Cushman. My name is Edward II. Cushman. I am a member 
of the bar of Philadelphia and of the District of Columbia' and for 
a number of years have devoted my practice exclusively to surety law, 
building contracts and legal problems in connection therewith. 

I appear here on behalf of the American Institute of Sljeel Con¬ 
struction. 

Mr. Montague. You did not give your address. 

Mr. Cushman. My address is 123 South Broad Street, Philadel¬ 
phia, Pa. 

I also appear in behalf of the Cement Institute, the marble pro¬ 
ducers, the marble dealers, and with the approval of representatives 
of other national associations of subcontractors and material men— 
some of whose members are here to endorse my remarks. 

I desire to state that my hands are free. I am permitted to say 
what I think the law should be, and not what these national organiza¬ 
tions might want, although I shall endeavor fairly to present their 
views. I hope I may appear here as one who is trying hi^ best to 
remedy a serious condition in a way that will be fair to all interested 
parties. 

The original act was introduced by Congressman Heard in j.894. It 
merely provided that the performance bond should contain ja condi¬ 
tion for the payment of labor and material claims. It did pot give 
to the Government priority. This provision was found tojbe very 
unsatisfactory to the United States, because subcontractors instituted 
suits and depleted the penal sum of the bond as against the United 
States. | 

As a consequence, the Treasury Department, in 1905, caused to be 
introduced an amendment to the Heard Act. which amendment is 
the present law. Under that statute there is still but one bond taken, 
upon which the United States has the sole right to sue for a period 
continuing until 6 months after the final settlement. 

This provision, while fair to the United States, in that thejbond is 
always adequate to protect it, has proved to be very unfair to| unpaid 
subcontractors and materialmen. The defects in the present! statute 
are merely procedural. In my opinion, the coverage of thejpresent 
Heard Act should not be enlarged. However, the procedure! should 
be so modified as to give unpaid laborers and materialmen aj speedy 
and certain remedy. This can be done without in any way affecting 
the present rights to priority of the United States. 

In 1931, I was privileged to appear before a subcommittee of 
the Committee on the Judiciary of the House of Representatives con¬ 
sidering the proposed uniform Government contract bill, and |I made 
there a suggestion for an additional bond system, such as i|s being 
discussed here, and which has been the law in Pennsylvania since 
1917. 

The committee apparently thought well of that proposal: and in 
all subsequent bills dealing with a proposed uniform contract law, 
section 14 contains the provisions for the additional bond which we 
are discussing. 
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Last year, in view of the fact that there were disputes between 
the Treasury Department and the Comptroller General, which were 
delaying the passage of a needed uniform Government contract law— 
disputes which have nothing to do with the bond requirement. Con¬ 
gressman Taylor introduced section 14 of that proposed uniform- 
contract bill as a separate measure, and it has been reintroduced in 
this present session of Congress, as H. R. 2068. 

Congressman Dockweiler pointed out today that under the present 
law a subcontractor or materialman does not have the right to sue 
until 6 months after final settlement. May I give just one of the many 
illustrations of the hardships resulting from this provision? A pub¬ 
lic building in Washington was substantially completed in 1933. The 
contractor owed the subcontractors $100,000. There was coming to 
him from the United States upon completion of this building $30,000. 
Naturally, he delayed completion as long as he possibly could. The 
subcontractors finally had to complete it for him. 

In November 1934 the United States authorized final settlement with 
the contractor. Consequently, we, as subcontractors, will not have a 
right to sue until May of 1935, or, roughly, a period of 2 years after 
most of our labor and material went into that public improvement. 

What is the result ? The bonding company or contractor came to 
us and said, in substance, “ Your men need your money. If you will 
take around 80 cents on the dollar, we will pay you now. If you insist 
on 100 cents on the dollar, while we do not dispute the merits of your 
claim, you will be required to wait until 6 months after the final set¬ 
tlement.” Hence in these days of storm and stress the subcontractors 
and material men sacrificed part of their meritorious claims in order 
to^et their money promptly. 

The second very serious objection to the present procedure is that 
all parties must intervene in the suit which is first brought. Ob¬ 
viously with one bond, which must protect the United States, there 
must be a delayed right of intervention to subcontractors in order to 
give the United States priority. 

In United States v. McCord (233 U. S. 17) the Supreme Court of 
the United States held that where the first suit brought by a subcon¬ 
tractor was premature, another subcontractor who intervened therein 
after the expiration of 6 months after final settlement had lost his 
right to recover, because the first suit was prematurely brought, and 
he had intervened in a suit which was brought in a faulty manner. 

Mr. Montague. And he cannot overcome that objection ? 

Mr. Cushman. He cannot overcome that objection; no, sir. 

In the case of United States v. Bradley (37 Fed. (2) 347) the sub¬ 
contractor tried to protect his just claim by not intervening in the 
faulty suit but by beginning a separate suit in a subsequent period. 
Although it sympathized with him, the Court held that, since the 
statute required him to intervene in the suit first brought, the Court 
could not consider that first suit as a nullity. It disallowed the 
meritorious claim of the second subcontratcor who did not intervene 
in the first suit. Yet, if he had intervened in the first suit, he would 
have lost, under the rule followed in the McCord case. 

Now, there is an obvious remedy for that condition, a remedy which 
will eliminate the necessity of subcontractors having to take substan¬ 
tial discounts. It is not an experiment. It has worked out well in. 



54 


BONDS OF CONTRACTORS ON PUBLIC WORKS 25 

Pennsylvania since the act passed by the State legislature in l$|l7, and 
it has not resulted in any increase of the amount of the bond prjemium. 

If I may give one more example, in New York, where njiany of 
the bonding companies are incorporated the State insurance act pro¬ 
vides, among other things, that where the surety company is taken 
over for liquidation, the court shall fix a date, 4 months hencej within 
which subcontractors and other claimants must present theip claim 
with the liquidator of the surety company. 

In the case of People v. Metropolitan Casualty Co. (211 New York, 
107) it was decided that a subcontractor who does not have the right 
to sue by the last day for filing such proof has a claim which is 
contingent and not matured, and, therefore, cannot share in the 
dividends from the surety company. 

I represent subcontractors on a post-office building whose! claims 
total $100,000. The surety company in the case went up ini 1934— 
and the last day for filing claims was December 1,1934. The original 
building contract was terminated by the United States July 2, 1934. 
New specifications were prepared, bids advertised for, and a cjontract 
to complete awarded October 22, 1934, for an amount less than the 
balance which would have been payable to the old contractor if he 
had completed. 

The building was completed in February of this year. When we 
presented our claims to tne liquidator the claims were rejected! on the 
ground that the claims were contingent on December 1 , 1934, the 
last day for filing proofs. 

As a result, those unfortunate subcontractors are denied their 
meager 5-percent or 10-percent dividend, which subcontractors 
whose claims on other jobs have matured will some day get from that 
defunct surety company. 

The additional bond law, such as the law in Pennsylvania,!would 
not enlarge the existing rights of labor and materialmen: The 
courts have held that a bond taken pursuant to the present Heard Act 
is a dual obligation, combining an obligation for the protection! of the 
United States and an obligation to pay claims of labor and majterial- 
men on Government work. The object of all of the publics works 
bond bills introduced in the present session of Congress is to sebarate 
that dual obligation. 

If I may take the liberty of answering differently the question 
asked of Mr. Dockweiler, I will say that the courts of the United 
States have held that the limitation in the Heard Act as to the tjme or 
place of suit does not apply to the United States. The United States 
can sue in any State where it can get service on the defendants 
(Antrim Lumber Co. v. U. S. (18 Fed. (2d) 584); U. S. v. Mdrshall 
(225 Fed. 760)). 

I have a case pending now which shows the hardship of ^uch a 
provision: There is a small job in Virginia in which most pf the 
claimants are local materialmen or laborers. The United States has 
a claim of $2,000 on this job and it has forwarded the papers to 
Chicago for the purpose of bringing suit there. If that suit be! insti¬ 
tuted at Chicago, in all probability—it is a technical legal question— 
but in all probability these unpaid subcontractors and materialmen 
will have the privilege of giving up their claims or going put to 
Chicago. 
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Mr. Miller. That situation actually occurred in Arkansas; because 
I recall that a suit was filed in Baltimore by the Government on the 
bond for performance, and the materialmen and subcontractors had 
to file interventions in the suit in Baltimore, when the work was 
done in Arkansas. 

The United States, under the two-bond system, would still have 
the right to sue in Chicago or California or wherever it desired. 
But that would not prejudice the rights of these unpaid subcontrac¬ 
tors and materialmen. They would have their separate ri<jht of 
action in the District Court of the United States in the district 
where the public improvement is situated. 

Under the present Heard Act the Department letting the contract 
fixes the amount of the bond; and it is generally somewhere between 
one-half and one-third of the contract price. Under some of these 
bills that penal sum is left to the discretion of the awarding officer; 
under others of the bills a specific penal sum is set forth. 

Mr. Miller. Right there, what is your opinion as to the fixing 
of the penal sum? Do you think that it ought to be left discre¬ 
tionary? 

Mr. Cushman. No. One public official who discussed this matter 
with me said, “If you leave it to the discretion of the awarding 
officer, then, if there is a loss, somebody will criticize him for guess¬ 
ing wrong. If you fix it at a definite amount, then it is purely an 
administrative act.” 

I believe of all the bills the best one in this particular only is the 
one introduced by Mr. Collins, H. R. 4461. It provides for a per¬ 
formance bond for 50 percent of the contract price in all cases where 
the contract price is for $5,000,000 or less, and then provides for a 
graduated decrease in the bond for contracts in excess of $5,000,000. 
The reason why I believe that is the best provision is this: Take a 
job of $10,000,000. It might be necessary for the contractor to get 
a number of different sureties in order to have sureties who can 
qualify up to $5,000,000. 

Personally, I believe that a bond of $2,500,000 for subcontractors 
and labor and materialmen alone would be adequate on a job of 
$10,000,000. The United States would continue to have all of the 
protection which it has today, because it would be protected by the 
performance bond for $2,500,000. 

The question has been asked. Will this cause an increase of pre¬ 
miums? Premiums are fixed not by any one surety company, but 
by a rating bureau known as the “ Towner Rating Bureau ”, whose 
address is 60 John Street, New York City. 

When, in 1931, I was privileged to assist in drafting a uniform- 
bond law for the State of Pennsylvania, I communicated with the 
Towner Rating Bureau and asked whether this separation of obli¬ 
gation would result in an increased premium. The Towner Rating 
Bureau replied that it would not. Of course, “the proof of the 
pudding is the eating.” And the change has not resulted in any 
increase in premiums in Pennsylvania. 

The result of the change in the form of the obligation has been 
that surety companies who used to write a bond for every Tom, Dick, 
and Harry who applied no longer do so. No longer can they, in 
Pennsylvania, withhold payment of a just debt for a long period of 
time. No longer is it necessary for a bona fide creditor in Pennsyl- 
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vania to settle at a discount in order to get prompt payment. I Since 
the contractor and surety company are held to strict accountability, 
the responsibility and reliability of the contractor are now impor¬ 
tant factors for the protection of every interested party. 

Mr. Robsion. The bonding companies have been taking a pre¬ 
mium from the bidder, and can protect itself in case of default.! But 
how about the personal sureties? 

Mr. Cushman. The surety companies have taken 9, fair share of 
losses. 

Mr. Robsion. Yes; but if these surety companies are cuttinjg out 
the unreliable or more risky bonds, somebody must bond thos^ con¬ 
tractors ? 

Mr. Cushman. Well, in Pennsylvania we cannot have private 
sureties; it must be a surety company. ! 

Mr. P’erkins. Well, then, does it not result that the man whq can¬ 
not give a bond cannot get the contract ? 

Mr. Cushman. That is correct. 


Mr. Pebkins. Then does not that favor the large contractor ? j 

Mr. Cushman. It favors the honest, competent, qualified! con¬ 
tractor. A little fellow with $5,000 capital, for his own protection, 
should not be allowed to take a $100,000 job. He cannot handle it. 
If he is honest, he will know that and act accordingly. The large 
contractors are not interested in small jobs; their overhead is too 
great. 

The result in Pennsylvania has been to improve conditions for 
everybody—legitimate, honest contractors, surety companies, anji, of 
course, the unpaid labor and material men. 

Mr. Perkins. Does it not make it harder for a man to get intb the 
contracting business ? 

Mr. Cushman. Well, recently, a contractor who I thought wais an 
honest contractor failed, because of troubles with the Department of 
Labor—which, with your permission, I will not go into—on the pre- 
vailing-rate-of-wage problem. 

The surety company which I represented helped him. He formed 
a new corporation; 'he transferred his equipment to the new corpora¬ 
tion. He had nothing but equipment and goodwill. We gave fcim 
a small bond. He is going ahead with two small contracts, land 
I sincerely believe that within 5 years from now he will be i|n a 
better position than he was before. 

Mr. Perkins. Is it not a fact that practically all the small Con¬ 
tractors have been wiped out of business by the depression ? 

Mr. Cushman. By the depression, by problems dealing with pre¬ 
vailing rates of wages, and regulations that the various departments 
have established, as well as other conditions with which we hjave 
nothing to do. It is true that many have taken jobs at too lo^ a 


price. 

I believe the provisions for separate suits suggested by H.! R. 
2068, introduced oy Congressman Taylor, and many of these other 
bills, are far superior to the provisions requiring all parties to inter¬ 
vene in the suit first brought. A serious procedural problem may 
arise if all parties are required to intervene in the suit first brought. 
By allowing separate suits the man who sues first and sues prema¬ 
turely, or whose claim is defective for any other reason, suffer^ a 
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loss himself but he does not carry down with him other subcon¬ 
tractors whose claims are not so detective. 

The United States Code, title 28, section 734, enables the court to 
consolidate all suits where the interests involved are substantially 
similar and raise the same issue. 

Mr. Robsion. Do any of these bills give the labor and materialmen 
the right, if they desire to do so, to intervene ? 

Mr. Cushman. I do not think they should be required to do that. 

Mr. Robsion. Not required, I mean, but permitted? 

Mr. Cushman. I am against that. Mr. Dockweiler stated it cost 
a lot to sue in the Federal court; it never cost me over $15 or $20 
to sue in the Federal court. 

Mr. Robsion. In our court it costs at least that figure, or $30. 

Mr. Cushman. It does not in Pennsylvania. 

Mr. Robsion. You are talking about the State courts, Mr. Cush¬ 
man? 

Mr. Cushman. No; I am talking about the District Court of the 
United States for the Eastern District of Pennsylvania. 

Mr. Robsion. Well, our district court requires a deposit of $30. 

Mr. Cushman. What becomes of that deposit? 

Mr. Robsion. You! do not get it back unless you win the case. 

Mr. Cushman. Well, I nope you win most of your cases. 
[Laughter.] 

Mr. Miller. What would be the objection to a provision permit¬ 
ting the filing of separate suite, but at the same time permitting 
materialmen and laborers to file interventions? 

Mr. Cushman. That is the provision contained in Congressman 
Mead’s bill, H. R. 6018. 

Mr. Miller. In other words, to make it optional with the par¬ 
ticular creditor? 

Mr. Cushman. I can see no serious objection to that. But, on 
the other hand, I do not see any absolute need for it. My practical 
objection, if I may discuss that with reference to Congressman 
Mead’s bill, is this: In his bill all parties must give notice. Now, 
if that bill were adopted, with that provision for notice, we could 
have a situation where the instituting creditor failed to give notice; 
and another claimant intervened in the suit just brought. 

My reason for suggesting separate suits is to protect the little 
fellows against their own ignorance. The large subcontractor knows 
how to take care of himself. He has a capable attorney; whereas 
the little fellow, in his anxiety to keep the $20 or $30, which I under¬ 
stand comes back to him, may lose his right to recover, because he 
was pennywise and poundfoolish. 

Mr. Robsion. There is nothing in any of these bills that prevents 
a man from consolidating the suite, is there ? 

Mr. Cushman. That is true. 

Mr. McLaughlin. Are you not confronted, in the case of indi¬ 
vidual suits, with the potential danger of the exhaustion of the 
fund, so that those who bring suits later may find themselves in a 
position otf recovering a judgment and not being able to collect upon 

Mr. Cushman. 1 am glad you gave me an opportunity to answer 
that question. I have been privileged to read thousands of these 
bond cases in the past few years. I think I have read every reported 
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case; and I know of but a few where the penalty of the ^ond was 
exhausted; and in those cases the penalty of the bond wa$ reduced 
by the sum claimed by the public body who was entitled to| priority, 
of course. ! 

Mr. McLaughlin. I was talking about the potential danger. 
Mr. Robsion. Well, suppose you had a case where the! amount 
was too small for the jurisdiction? Suppose a man hasl a claim 
for onlv $100—considerably below the jurisdictional amount? 

Mr. Cushman. That is provided for by the statute, which makes 
it mandatory that the suit be brought in the district couijt of the 
district where the public work is situated. It provided that a man 
with a claim of $100 must sue in the district court. The lijmitation 
of $3,000 does not apply. j 

In Pennsylvania we have had this bond system since -1917. I 
know of but one case where the penal sum appeared to have been 
exhausted, and in that case a representative of labor eotraled a 
number of labor claims, some of which were legitimate and others 
of which were merely made up. It was cheaper to settle jthan to 
fight. 

If a bond for 50 percent of the contract price is taken and the 
contractor fails at an early stage of the work, obviously the bond 
will be adequate to cover the claims. If. on the other hand, the 
contractor fails at a later stage of the job. obviously he will have 
been paying his subcontractors from 80 to 85 percent of the talue of 
the work monthly, so that the balance due at the time of the jdefault 
will rarely, if ever, exceed 50 percent of the contract price. 1 

Xo statute which even Congress in its wisdom can enact will cover 
all the problems of all men at all times. All Congress can do is to 
endeavor to correct the principal problems which have ariseri under 
the Heard Act. 

I hope I have made it clear that this change will not result in an 
increased premium, an indirect cost to the United States. I jhope I 
have also made it clear that it will not increase the rights of unpaid 
labor and material men. It will result in giving them, however, a 
speedy, certain remedy. i 

Now, there was a suggestion that with joint suits there shojuld be 
advertising. The Supreme Court of the United States has nullified 
that provision in effect. It held in United States v. New i York 
SteamjitUng Co ., Inc. (235 U. S. 327) that the provision in the 
present Heard Act for advertising and giving personal notice is 
directory and not mandatory, and if a subcontractor fails to comply 
with that provision he may still proceed to a recovery under the 
bond. The surety cannot take advantage of his failure to advertise. 

Then, in United States v. Pen-Mar Co. and Robinson (8j Fed. 
Supp. 620), it was held that the failure of the instituting creditor 
to advertise would not be an excuse to prevent a second creditor who 
instituted a second suit because he had no knowledge of the first suit 
from being thrown out of court. The Court said it was his dijity to 
search the records and, if he found a suit, to intervene thereinj 
Some of these bills seek to enlarge the coverage. I am against 
that. The terms “ labor ” and “ material *' have been defined t(j give 
reasonable coverage, and some people think more than reasonable 
coverage. i 
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On the question of time for suit, some of the bills permit a claim¬ 
ant on the additional balance to institute suit at any time after the 
subcontractor or materialman has furnished his labor and material. 
That is unfair to the contractor and the surety in that it may sub¬ 
ject them to the publicity of a suit before they have'had a reasonable 
time to investigate the claim. 

Congressman Dockweiler’s bill is unsaisfaetory in this particular, 
for the reason ihat suit may not be brought until 90 days after com¬ 
plete performance of the contract tinder which said creditor fur¬ 
nished such material and labor. He may never complete. 

Congressman Taylor’s bill is based in that respect on the law in 
Pennsylvania, and I earnestly recommend this provision. His bill 
provides that no suit shall be commenced prior to 90 days from the 
date a claimant supplied the last of the labor and material for which 
his claim is made. It requires claimants to wait a reasonable jteriod. 
but. on the other hand, it does not subject them to extended delay. 

Mr. Mii.ler. Is there a limitation in regard to the time within 
which suit may be brought? 

Mr. Cushman. Yes, sir; there is a limitation. Suit may be brought 
by unpaid labor and materialmen not later than 12 months from 
the date of final settlement under the principal contractor. The 
term “ final settlement ” has been clarified by the Supreme Court. 

Mr. Houston. But if you take the provisions of the Taylor bill, 
that does not enter into it at all because under his bill you could 
sue 90 days after. 

Mr. Cushman. It gives a clear final date. 

Mr. Robsion. His bill calls for 90 days. 

Mr. McLaughlin. You allow a man 90 days within which to in¬ 
stitute suit for labor or material furnished—I mean from the time 
that he furnished the last material or labor, like the ordinary me¬ 
chanic’s lien law. 

Mr. Taylor. That is not mv bill. 


Mr. Cushman. My thought in connection with that is this: If I 
were a materialman on the job. I might be willing to wait for my 
retained percentage until the contractor got his. If I had’ to sue 
prior to final settlement I mi"ht have to sue the contractor prior to 
the time when he gets his final payment from the I T nited States 
covering the work which I performed. Now, I think the subcon¬ 
tractor should have the right to sue prior to that date if he wishes to 
do so. hut on the other hand, the subcontractor should not be com¬ 


pelled to sue his customer prior to the date when his customer gets 
paid if he is willing to extend such credit. 

Personally, I do not believe it makes much difference what date 
is designated the last day upon which suit may be brought. However, 
if the same terminal date applies to all claimants, the surety company 
will know on a definite day that liability under the bond has ter¬ 
minated and can adjust its reserve accordingly. In Pennsylvania 
we have used the phrase “ 1 year from final settlement ”, and it has 
not worked a hardship or anyone. 

Mr. Robsion. That gives the subcontractor, labor, and materialman 
all the time from 90 days after he furnishes his material or does his 
last work and a year beyond for final settlement? 

Mr. Cushman. That is right. 

One thing more: Congressman Mead’s bill provides for notice. It 
makes the right to sue conditional on claimant having given written 
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notice. Many subcontractors and materialmen deem this require- 
ment unnecessary and particularly prejudicial to similar claimants 
who. if they fail to give a formal written notice within the 90 days, x 
lose their right to recovery. Under Congressman Taylor’s tj»ill only 
persons who furnish labor or material to subcontractors are Required 
to give notice. 

Now, in regard to a misapplication statute, it has been urged that 
there would be no need for a better bond law if it were madeja crime 
for a contractor or subcontractor to receive construction funds and 
tail to use the same in payment of labor and material bills, i Such a 
statute, if properly drawn, would probably be constitutional^ How¬ 
ever. it is frequently difficult to get a prosecuting officer to devote 
to such a case the time required to master its details. It is ev<jm more 
difficult to get a jury to convict a man for what seems to hi any a 
juror to be merely failure to pay a debt. Such statutes are helpful 
as a deterrent. They should supplement and not replace provisions 
for corporate surety bonds in connection with public world. Mis¬ 
application statutes are of little or no avail where a contractor over¬ 
extends himself by reason of a rising market or otherwise. Further¬ 
more, the conviction of a contractor does not necessarily mean that 
labor and materialmen will be paid. 

Bonds for the protection of labor and materialmen are jnot re- 
onired in New York. Vermont, or Maine. They are required in all 
other States. New York, however, has had a misapplication istatute 
since 1931. The records of the department of audit and control show 
conclusively that the misapplication statute is not an effective sub¬ 
stitute for bond legislation. Losses to laborers from 1931 to 1933 
total at least $138,791.27. Losses to materialmen for the same 
period total at least $2,067.895.S1. That makes a total loss on labor 
and material during 2 years of approximately $2,400,000. 

These figures answer the contention sometimes made that if }t were 
not for a bond statute an irresponsible contractor could njot get 
labor or material. They illustrate the known fact that any person 
to whom a public-works contract is awarded can get someone to 
furnish him with labor or material. If there be a 6ond projecting 
labor and materialmen, the public body gets the advantage of a 
better grade of subcontractors and, in normal times, of reduced 
prices. 

In Equitable Surety Co. v. McMillan (234 U. S. 488, at 456) 
the Suprente Court recognized the fact that the assurance that claims 
are protected by a surety bond tends to lower the prices at which 
material and labor will be furnished and induce a better grade of 
subcontractors to bid on public works. The surety companies ithem- 
selves will be on guard against the irresponsible contractors if they 
will know that they will have to pay these debts promptly. 

In conclusion I would like to state that I have prepared for the 
committee a brief in regard to the proposed amendment to the fleard 
Act. May I file a copy of this brief with the committee? 

Mr. Miller. You may place it in the record. 

(The brief submitted by Mr. Cushman is as follows:) 

INTRODUCTORY 

The act of Congress requiring every public-works contract to be accompanied 
by a surety bond conditioned for the payment of labor and material claims 
may be amended in the particulars hereinafter urged without in any way 
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prejudicing the prior rights of the United States. The effect of the proposed 
amendment giving to unpaid labor and materialmen a speedy certain right of 
action will be beneficial to the United States, because the security afforded by 
the bond has a substantial tendency to lower the prices at which labor and 
material will be furnished because of the assurance that claims will be paid, 
as well as to induce a better grade of subcontractors to bid on public work 
(Equitable Surety Co. v. McMillan, 234 U. S. 448. 456). 

The amendment urged will do away with criticisms of the present law, such 
as the following: 

“ It is regrettable that the Heard Act as drawn involves so many procedural 
difficulties." ( V. S. to use of Pen Mar Co. v. Robinson Const. Co., 8 Fed. Supp. 
620. 624). 

*• Without a thought of criticism of the draftsman of this act. it is none the 
less unfortunate that the effect of its provisions has been to subordinate meri¬ 
torious claims to mere procedural questions." U. S. to use v. Bradley, 37 Fed. 
(2d) 347). 

The act of 1S94 merely required the public-works bond to contain an addi¬ 
tional obligation for the payment of labor and material claims. This statute 
failed to give the United States the required priority and hence, by the amend¬ 
ment of 1905. it was provided that the United States should have the sole 
right to sue on the bond for a period of 6 months after final settlement and 
that, if no suit were brought by the United States within that period, then 
an unpaid labor or materialman might sue on the bond in the district in which 
the contract was to be performed and executed irrespective of the amount in 
controversy. The existing law provides that, where suit is instituted by a 
creditor, only one action shall be brought and any creditor may file his claim 
in such action and be made a party thereto within 1 year from the completion 
of the work under the contract and not later (U. S. C. A., title 40. sec. 270). 

While the statute uses the word “ completion ". this phrase must l>e con¬ 
strued as including the element of final settlement with the Government, and 
the Supreme Court has decided that the time limit intended within which other 
creditors may intervene is. notwithstanding the words used, within 1 year from 
the date of final settlement ( V. S. to use Bryant v. W. Y. Steamfitting Co., 
233 U. S. 327; London <(• Lancashire Indemnity Co. v. Smoot, 287 Fed. 952, 956). 

UNPAID LABOR AND MATERIALMEN ARE UNDULY PREJUDICED BY THE PROVISION 

WHICH PREVENTS SUIT UNTIL AT LEAST « MONTHS AFTER FINAL SETTLEMENT 

UNDER THE PUBLIC WORKS CONTRACT 

Loss occurs most frequently where a contractor fails to complete and is 
declared in default by the United States. Completion of the building is 
delayed by the necessity of preparing new specifications, advertising for bids, 
etc. If. when the project is finally completed, the department in charge of the 
work administratively determines the amount due the original contractor, that 
date is the date of final settlement (Illinois Surety Co. v. United States, 240 
U. S. 214; Globe Indemnity Co. v. United States to use Steacy-ScKmidt. 291 
U. S. 476). If the department concerned declines to settle the claim and refers 
it to the General Accounting Office for direct settlement, then, in that event, 
such final settlement takes place at a later date when made by the Comptroller 
General ( Lambert Lumber Co. v. Jones Engineering Co., 47 Fed. (2d) 74). 

As a consequence, certain surety companies will not settle a claim, the 
amount of which is not in dispute, prior to the time when the subcontractor 
has the right to sue unless that subcontractor is willing to settle at a substan¬ 
tial discount. Footnote 1 is an illustration of the hardship which has actually 
resulted from the provision under consideration. 

Every amendment to the Heard Act submitted to the present session of Con¬ 
gress up to the date on which this memorandum has been prepared seeks to 
retain for the United States its clear right of priority and at the same time give 
to unpaid labor and materialmen a better remedy by adopting the two-bond 
system which has functioned satisfactorily in Pennsylvania since 1917. 


1 A contract for the construction of a building in the District of Columbia was 99.8 
percent completed by the contractor as of Aug. 28. 1934. As a matter of fact, most of 
the work had lwen performed by the subcontractors in 1933. The balance payable to the 
contractor upon completion was approximately $30,000. The contractor owed anproxr- 
mately $100,000 for labor and material furnished to this project. Consequently, the 
contractor delayed completion of the building hy every possible means and. notwith¬ 
standing the efforts of (Government offlcinls to expedite completion and Anal settlement, 
final settlement was not authorized until Nov. 15. 1934. Thus unpaid labor and material- 
men are without the right to Institute an action for items, most of which were furnished 
in 1933. until May of 1935. Many subcontractors have settled at a substantial discount. 
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Tlx* courts have hold that the obligation of performance and the obligation of 
payment, of labor and material claims are separate and distinct. (U\ S. use of 
Anniston Pipe <f- Foundry Co. v. National Surety Co., 92 Fed. 549.) Hence the 
amendments suggested do not enlarge upon the rights of the parties. They pro¬ 
pose a convenient method for enabling an unpaid creditor to sue a Reasonably 
short time after he furnishes his labor or material, and. if enacted ii) the law, 
will eliminate the practical necessity for accepting an amount less; than the 
reasonable value of labor and material furnished in order to obtaijn prompt 
payment. 

THE PROVISION THAT ALL PARTIES MUST INTERVENE IN THE SUIT FIRST BROUGHT IS 

UNFAIR AND UNNECESSARY 

i 

This requirement frequently subjects an innocent labor and materialman to 
the necessity of compromising an admitted claim at a substantial discount rather 
than run the risk of being prejudiced by a premature or defective suit instituted 
by another creditor. In U. S. v. McCord (233- U. S. 17) the suit was instituted 
prematurely. The court held that a claimant who followed the mandatory lan¬ 
guage of the statute and intervened in the suit first brought could not] recover, 
even though his intervention did take place 6 months after final settlement, since 
the suit first brought was premature. 

In U. S. to tutc v. Bradley (37 Fed. (2d) 347), being of the opinion'.that the 
first suit brought was premature and therefore a nullity, another subcontractor 
instituted a second suit 6 months after the date which he considered ithe true 
date of final settlement. The court held that the innocent subconractoir did not 
have the right so to do and, while sympathizing with the subcontractor in his 
dilemma, reached the conclusion that the subcontractor was precluded from 
maintaining the second suit by the one first instituted. j 

The obvious remedy is to permit each subcontractor to maintain a separate, 
independent suit in the district court of the district in which the public improve¬ 
ment is to be erected. When causes of a like nature and relative to the same 
question are pending liefore any court of the United States, the court njmy con¬ 
solidate the causes when it appears reasonable so to do (U. S. C. A., title 28, 
sec. 734). Since all the suits would continue to be in the same form,! no one 
could be prejudiced by the change in procedure suggested. 

If the change suggested be adopted, a creditor who institutes an improper 
action will only injure himself. His unfortunate act will not defeat tb«j claims 
of innocent labor and materialmen or subject them to the necessity of.isettling 
•*> bona fide claim at a substantial discount rather than hazard their righlts upon 
the determination of a technical issue which they did not create. 


THE PROVISIONS OF THE PRE8ENT LAW ARE MOST PREJUDICIAL WHERE THE ,SURETY 

BECOMES INSOLVENT 

i 

The present insurance laws of the State of New York (ch. 2S. Consolidated 
Laws. secs. 424 and 425) proride that, upon declaring a domestic insurer in¬ 
solvent, the superintendent of insurance shall notify all creditors to present 
claims to him at a place specified in such notice within 4 months or some!longer 
time in the discretion of the court. If the superintendent shall certify thijit it is 
necessary, and not otherwise, from the date of the entry of such order. Fur¬ 
ther, that no contingent claimant shall share in a distribution of the assets of 
the insurer which has been adjudicated to be insolvent, except that such 'claims 
shall be considered if properly presented and may be allowed to share (where 
such claim becomes absolute against the insurer on or before the last day fixed 
for the filing of proofs of claim against the assets of such insurer. 

In New York, where the surety becomes insolvent, the claims of unpaid) labor 
and materialmen under a surety bond do not mature until that claimant lrgs the 
right to maintain an action on the bond. In re: People v. Metropolitan 
Casualty Co., 211 N. Y. 107.) 

The hardship resulting from this ruling is set forth in footnote * belo\jv. 


= Tlio last day for filing claims ngainst a surety which was recently taken ovjor ’or 
liquidation by the Insurance Commissioner of the State of New York was Dec. 1; 1924. 
The right of the contractor to proceed with the work had been terminated by tbe t'nited 
States on July 2. 1924. New specifications were prepared and a contract to complete 
for a sum less than the unpaid balance in the hands of the United States awarded on 
Oct. 22. 1934. The public building involved has Just boen substantially completed. ! 

The additional balance due to subcontractors and materialmen for labor and material 
furnished to the original contractor is at least $100,000. It is tbe contention Of tbe 


- - ' 
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MISAPPLICATION statutes no cure-au. 

It is sometimes urged that there would he no need for a better bond law if 
it were made a crime for a contractor or subcontractor to receive construction 
funds and fail to use the same in payment of labor and material bills. Such a 
statute, if properly drawn, would probably be constitutional. (.See the writer’s 
article in 89 U. of P. Law Review, 1983 t ) ; Credit Manual of Com¬ 
mercial Laws. 1935, pp. 195 to HOT.) 

However, it is frequently difficult to get a prosecuting officer to devote to 
such a case the time required to master its details. It is even more difficult to 
get a jury to convict a man for what seens to many a juror to be merely failure 
to pay a debt. Such statutes are helpful as a deterrent. They should supple¬ 
ment and not replace provisions for corporate surety bonds in connection with 
public works. Misapplication statutes are of lirtle or no avail where a con¬ 
tractor overextends himself by reason of a rising market or otherwise. Further¬ 
more. the conviction of a contractor does not necessarily mean that labor aud 
materialmen will be paid. 

Bonds for the protection of labor and material men arc not required in New 
York, Vermont, or Maine. They are required in other States. New York, how¬ 
ever. lias had a misapplication statute since 1931. The records of the depart¬ 
ment of audit and control show conclusively that the misapplication statute 
is not an efficient substitute for bond legislation. Losses to laborers from 1931 
to 1933 total at least iJ13S.791.37. Losses to materialmen for the same period 
total at least.$2.067,895.81. 

These figures answer the contention sometimes made that, if it were not for 
a bond statute, an irresponsible contractor could not get labor or material. 
They illustrate the known fact that any person to whom a public-works con¬ 
tract is awarded can get someone to furnish him w : th labor or material. If 
there be a bond, the public body gets the advantage of a better grade of sub¬ 
contractors and. in normal rimes, of reduced prices. 

The United States obtains the advantage of the labor and material furnished 
to public-works contractors. To the extent of the value of the material or labor 
which he furnishes, he adds to the value of the completed work or structure. 
( M nr til and Casualty Co. v. Ohio Nicer (1 Corel Co.. 30 Fed. (3d) 514.) The 
United Stares should, therefore, give to labor and materialmen not only the 
right which they have had since 1894 but the improved remedy which experi¬ 
ence has shown will render the bond statute more equitable to all parties in¬ 
volved. If a surety company knows that its liability under the bond is certain 
and swift, it will hesitate to bond a contractor of doubtful financial responsibility. 

PENDING AMENDMENTS ANALYZED 

Penal sum of additional hood .—A minor question is whether the statute shall 
prescribe the minimum penal sum to bo inserted in the additional bond. It is 
the opinion of many public officials that the stature should so specify. 

The premium for the bond does nor depend upon the penal sum thereof. The 
premium is either 1 percent (highway work) or 1 Vi percent (public buildings) 
of the gross contract price, irrespective of the penal sum of either or both 
bonds. These rates are tixed bv the Towner Bating Bureau. *>0 John Street. 
New York. 

H. K. 30t>S and H. R. f?01S leave the amount <>f each bond to the discretion of 
the awarding officer. H. It. 5054 and H. It. 0115 require a penal bond for at 
least 50 percent of the contract price. 

The objection has been made that, to require a bond for 50 percent of the 
contract price in connection with all public work would subject the parties to 
a hardship in connection with public-works contracts running into many 


superintendent of insurance of the State of New York that, under the decision above 
cited, lie tins no discretion hut must deny these unfortunate subcontractors and material¬ 
men a right to share even in the meager dividends which some day will he declared 
by the defunct surety company. 

If. at tile time of this default, there had been required a separate bond for the pay¬ 
ment of labor and material claims upon which each claimant had a right of action Do 
days after he furnished the last of his labor and material for which claim has been 
made (as. for example, is sought to be conferred by H. R. 20G8). the claim of each such 
subcontractor would have matured and ceased to be contingent within the purview of the 
New York decisions prior to the last day for filing proofs of claim. Hence there would 
have been no question hut that these unpaid subcontractors and materialmen have the 
right to share equally with other creditors of the insolvent surety. 
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millions of dollars. The language set forth in H. R. 44G1 in this connection is 
therefore urged. This proposed amendment requires, in addition tola perform¬ 
ance bond, a surety bond “in the sum not less than one-half of the tojtal amount 
payable by the terms of the contract: Provided. That whenever 1 , the total 
amount, payable by the terms of such contract shall be not less tlmii $5,000,000 
nor more than $10,000,000, a bond in a sum not less than one-fourth of the 
amount payable under the terms of the contract may be accepted, land if the 
amount payable under any such contract exceeds the sum of $10,000,Q00. a bond 
in the sum of $2,500,000 shall be sufficient: * * 

Separate suits versus joint suits. —Several of the bils now landing'before the 
Committee on the Judiciary of the House of Representatives require Jill persons 
to intervene in the suit lirst brought (H. R. 5054, H. R. 601S. H. R. <3|115). 

For the reasons above stated, such a procedure is prejudicial to unpaid labor 
and materialmen and not necessary to preserve the rights*of the contractor or 
surety company, since the district court of the judicial district in which all the 
suits must be tiled may consolidate these suits. 

H. R. 2068 clearly indicates that each subcontractor may maintaih his own 
separate independent suit. H. R. 6018 provides, by section 2 (a).j that any 
person who has supplied labor or material shall be entitled to sue on! the bond; 
but does not contain the clause “and prosecute said action to final]judgment 
for such sum as may be due him.” 

Section 2 (1>) of II. R. 6018 provides that, in case any person institutes suit 
on any payment bond, any other person entited to sue on the bond may inter¬ 
vene therein. It is respectfully submitted that this latter provis<!> may be 
eliminated. It is unnecessary, since each person has a right to mjaintain a 
separate action. A claimant will not be prejudiced unduly by the requirement 
to issue a separate summons. 

H. R. 6018 makes the right to sue conditional on claimant having given written 
notice. While this proposed amendment uses the word “ may ” rather) than the 
word “ shall ” with reference to intervention, nevertheless it is possible that 
intervention in a pending suit may prejudice one of the claimants therein. The 
right of an instituting creditor to summary judgment may be prejudiced if the 
defendants have a defense to a claim of an intervening creditor. An jinterven- 
ing creditor may be prejudiced if the instituting creditor failed to! give the 
written notice required by this proposed amendment. The plain, simple rule 
is to require each claimant to stand or fall by a separate action in thelforum in 
which the public improvement is situated. 

H. R. 5054 and II. R. 6115 require a caimants to intervene in the suit first 
brought. Hence they contain the language of the present Heard Act Requiring 
the instituting creditor to give such personal notice of the pendency ofl the suit 
as the court may order and. in addition thereto, notice by publication. I 

The Supreme Court has held that such provisions are merely directory, so 
that the first suit is valid, although notice was not given to other Creditors 
{U. S. to Use Hr pant v. X. Y. Steam fitting Co.. 235 U. S. 327). 

A subcontractor may not assign the failure of the instituting ercjditor to 
give such notice as a legal excuse for his failure to intervene in the split first 
brought ( U. S. to Use Pen. Mar Co. v. h'obinson Construction Co.. 8 Fed. Su»*p. 
630). 

Place for suit. —Most of the proposed amendments to the Heard Aejt repeat 
the requirement of the present statute, i. e., that suit must he brought in the 
district court of the district in which the contract is to be i*erfornjied and 
executed, irrespective of the amount in controversy, and not elsewhere. 

H. R. 6115 permits the claimant to maintain an action in his own mime. It 
will make the consolidation of these suits more convenient if the present practice 
of requiring all suits to be brought in the name of the United States. i|. e., the 
obligee named in the bond, for the use of the respective claimant, be continued. 

H. R. 4461 permits the action to be instituted in any court of competent 
jurisdiction in the State where the contract was to be performed. ! in the 
States where there are several district courts, this proviso would make 
consolidation of suits difficult and perhaps impossible. 

' “ Claimant" defined. —Certain of the proposed amendments specify tlje char¬ 
acter of the labor and material for which recovery may be had under the 
additional bond (H. R. 4461. H. U. 4231. II. R. 5054. II. R. 6115). In view of 
the liberal construction given to the words “labor” and “material” ps used 
under the present statute, there would seem to be no need to enlarge upon the 
same (Hill v. American Surat;/ Co.. 200 U. S. 197: Brogan v. Xational Surety 
Co., 246 U. S. 257; U. S. to Use v. Mittrg Bros.. 4 Fed. Supp. 216). 
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Time for suit. —II. B. 4461 permits a claimant on the additional bond to 
institute.suit at any time after claimant has ceased to perform labor or furnish 
material or both until the expiration of G months after the period in which 
verified claims must be filed. 

H. It. 5054 and H. It. 61 la provide that suit on the bond shall not be com¬ 
menced until 90 days after complete performance of the contract under which 
said creditor furnished such labor and material and under which he claims 
payment has not been made. It is respectfully submitted that H. It. 4461 is 
unfair to the contractor and the surety in that it may subject them to the 
publicity of a suit before they have had a reasonable time to investigate the 
claim. On the other hand, a requirement for delay until 90 days after com¬ 
plete lterfornmnce of the subcontract would prejudice a claimant in the usual 
case where there is a formal written agreement to supply labor or material, 
but. by reason of the contractor’s default, the subcontractor never furnishes all 
the labor and material required under his subcontract. A strict construction 
of the provisions in II. R. 50.14 and H. R. Gill may result in such case in a 
conclusion that the subcontractor at no time has the right to sue. although it 
is believed that the court, if at all possible so to do, would not adopt such a 
harsh construction (6 Ruling Case Law. sec. 231; Williston on Contracts, vol. 
2, sec. 677). 

H. R. 206S and H. R. 6018 provide that no suit shall be commenced prior 
to 90 days from the date claimant furnished, supplied, or performed the last 
of his labor or material for which the said claim is made. Such a provision 
is the law in Pennsylvania. It requires claimants to wait a reasonable period, 
but, on the other hand, does not subject them to the necessity of extended delay. 

H. R. 2068 and H. R. 6018 permit suit to be brought by unpaid labor and 
materialmen not later than 12 months from the date of final settlement tinder 
the contract. The meaning of the term “ final settlement ” is now reasonably 
clear. Globe Indemnity Co. v. U. S. to use Stcacj/Schmidt (291 U. S. 476), 
notwithstanding the position sometimes taken by the Office of the Comptroller 
General. 

II. R. 5054 and H. R. 6115 require the action to be commenced not more 
than 1 year after the “completion of the said work and/or improvement as a 
whole." The question of what constitutes “completion and acceptance of a 
building is one which has resulted in considerable litigation. U. S. for use 
Lancaster Iron Works v. Hampton Roads Shipbuilding Co. (72 Fed. (2d) 943); 
Metropolitan Cas. Ins. Co. v. Dolesc Bros. Co. (20 Pac. (2d) 569. Okla.) ; 
Pezcnik v. Massachusetts Bonding d- Ins. Co. (250 N. Y. Supp. 456) : Moose 
Ijake Sand d Gravel Co. v. American Surety Co. (220 N. W. 958. Minn.) ; 
Kimball v. Parks (268 S. W. 117, Tenn.) : V. S. F. d G. Co. v. California^ Arizona 
Constr. Co. (186 Pac. 502. Ariz.). 

In the interest of certainty, the phrase “ final settlement ” now clarified by 
the Supreme Court may well be substituted for the word “ completion.” 

Under the present law, such uncertainty as exists in the date upon which a 
subcontractor may start suit is a serious detriment to bona fide labor and 
material claimants. Under the proposed amendments permitting labor or 
materialmen to institute suit a reasonable time after they furnished the labor 
or material for which they claim payment, by requiring all such suits to 
be brought within 1 year from final settlement, a claimant has a reasonably 
speedy remedy and. unless he waits until the last day for suit, there will be no 
need to determine whether his suit was brought too late. 

Xotiec to contractor or surety. —Surety executives contend that all claimants 
Should be required to give notice to the contractor and the surety within a 
short period after they furnish the balance of their labor or material. H. R. 
6018. section 2. requires persons who contract with the principal contractor, 
as well as persons who furnish labor and material to a subcontractor, to give 
written notice to the contractor within 90 days after claimant has furnished 
the last of his labor or material. The statutes in eight States require notice 
either to the contractor or surety, or both. Notice to the contractor is not 
required by the statutes of 36 States. Notice to the surety is not required by 
the statutes of 38 States. 

Subcontractors contend that the requirement for notice by any claimant is 
undesirable since many creditors do not desire to embarrass a contractor prior 
to the time when he receives his rerained percentage from the United States. 
Five years ago the Interdepartmental Board reached the conclusion that a 
requirement for notice should not be inserted in the statute. (See hearings on 
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Many individuals believe that a provision for notice will be prejudicial to 
small claimants. The more experienced claimants with legal staffs |will con¬ 
tinue to give notice and demand payment from the surety, irrespective of the 
absence of such a requirement in the statute, in order to make certain claim¬ 
ant’s right to interest. The smaller inexperienced labor and materialmen may 
remain ignorant of a requirement for notice and thereby fail to give the notice 
within the statutory period. Most of the proposed bills omit a requirement 
for notice. 

In Pennsylvania the legislature sought to adopt a happy medium | between 
these views. It does not require any notice to be given by a person who con¬ 
tracts directly with the principal contractor, since the principal contractor 
obviously knows the persons with whom he deals, and the surety company, 
which has access to the records of the principal contractor, can speedijly ascer¬ 
tain the names of all subcontractors if it so desires. 

On the other hand, to prevent stale, remote claims, the legislature in Penn¬ 
sylvania has enacted a provision substantially similar to that which appears in 
H. R. 2068. which reads: 

“Any such person * * * who has no contractual relationship, express or 

implied, with the contractor furnishing the said additional bond, sjhall not 
have a right of action upon the said additional bond unless the said person 
* * * shall have given written notice to the contractor or his surety within 

ninety days after such labor and/or material has been supplied, statjng with 
substantial accuracy the amount claimed and the name of the party wiith whom 
the said person * * * contracted.” j 

Respectfully submitted. 

Edward H. Cushman. 

Mr. Miller. What is the pleasure of the* committee abqut the 
continuation of the hearing? We will have to he on the floor! today. 

Mr. Haines. Mr. Chairman- 

Mr. Miller. I owe you an a polo try. Mr. Haines; I did noi know 
you were present. We will hear Mr. Haines at this time, anjd then 
we will have to go to the House. j 

Does anyone wish to speak against the bill? 

TAfter a pause.] 

Mr. Haines, you may proceed. j 

STATEMENT OF HON. HARRY L. HAINES, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF PENNSYLVANIA j 

i 

Mr. Haines. Mr. Chairman, about 10:30 this morning Mr.i Mead 
asked me to come over here and represent him in regard to his bill, 
H. R. 6018. which was referred to. 

I have had no opportunity to study it. and Mr. Mead handed me 
some material, and with the permission of the chairman I wil| have 
it inserted in the record. 

The purpose of Mr. Mead’s bill is to protect subcontractors en¬ 
gaged in public Federal building construction. The bill amends the 
Heard Law by requiring the furnishing of two bonds, one directed 
to the United States and guaranteeing the performance of the; work 
and the other also to the United States for the use of person^ sup¬ 
plying material and labor, with the provision that suit may be 
brought at any time after the expiration of 90 days after majterial 
and labor have been furnished. The general results desired are 
that the United States Government would eventually obtain a fetter 
class of bidders on Government work and better construction. It 
would also have the effect of obtaining better and lower prices'from 
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subcontractors if the evils now existent would in a measure be 
relieved. 

As you doubtless know. Mr. Chairman, the Committee on the 
Post Office and Post Roads were authorized by an act of Congress 
to make an investigation of your Federal building project leases, and 
during the course of the committee's investigations the committee's 
attention was directed to the need of legislation with regard to the 
furnishing of bonds by contractors for the protection of both the 
Government and of the persons furnishing labor and material. 

The matter was taken up. Mr. Chairman, with the Treasury De¬ 
partment, and I have here a copy of a letter written by Mr. Stephen 
B. Gibbons, Acting Secretary of the Treasury, that I should like to 
have inserted in the record at this point. 

I am not a lawyer, gentlemen, and I cannot go into the mechanics 
of this matter. 

I want to thank you very much for the privilege of representing 
Mr. Mead. 

Mr. Miller. Without objection, the statement will be made a part 
of the record. 

(The letter submitted by Mr. Haines is as follows:) 

BONDS 


. Treasury Department, 

Office of the Secretary. 
Washington, February 23, 193//. 

Hon. James M. Mead. 

Chairman Committee on the Post Offices and Post Roads, 

House of Rejrrescn ta tives. 

My Dear Mr. Chairman : Recently your committee requested that observa¬ 
tions be submitted as to what might be done in legislation in order to more fully 
protect subcontractors engaged on Federal public-building construction. In 
order to do this, it would appear necessary to review briefly the development of 
the present laws governing the responsibilities of contractors. 

Prior to 1894 persons supplying labor and material used in Federal construc¬ 
tion had no security of payment as no lien could attach to Federal property and 
no right of action existed in their favor on any bond which the United States 
might exact from the contractor. Hearings before congressional committees, 
when the Heard Law was under consideration, indicate that the relationship 
between contractors and subcontractors on Government work was much the same 
then as it is today in that there were numerous instances when the men who ac¬ 
tually did the work were unable to get their fee from the party having the con¬ 
tract with the Government. Inasmuch as no lieu attached, there was an in¬ 
clination upon the part of some contractors to resort to sharp practice, or, as was 
frequently the case, the contractor became insolvent and those who had supplied 
labor and materials were left without any means of enforcing payment for their 
services or goods. 

The original Heard Law was enacted in 1894. The reports of the House and 
Senate committees indicate that this act was intended mainly as a stubstitute for 
the mechanics’ or materialmen’s lien laws as applied to private construction. 
The Heard Law gave the Government no priority on the bonds that were taken 
for the dual purpose of guaranteeing the performance of the work and the prompt 
payment of obligations. No restriction was made as to the time when suit could 
be brought for the payment of material and labor claims. This resulted in suits 
l>eing brought on the bond and in some cases prosecuted to judgment before the 
contracts were completed, with a result that in several instances the bond was 
materially depleted before the Government had opportunity to bring suit for 
failure of performance. The 1894 law stood unchanged until 1905 when it was 
materially amended and broadened insofar as the protection of the interests of 
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the Government is concerned. The law today is substantially in the fojrm of the 
1905 enactment and appears as section 270, title 40. of the United Sthtes Code. 
As thus amended the law did not improve the protection to subcontractors 
and materialmen. There can be bur one suit brouplu upon the bond. [The Gov¬ 
ernment may bring suit on performance at any time within its discretion but 
the subcontractors and materialmen must wait until 6 months after filial settle¬ 
ment of the contract and interplead with the Government. In the evjent there 
is no suit by the Government, the subcontractors and materialmen njiust wait 
the 6 months after final settlement of the contract and have all suits joined. 
These provisions of the law restrict materially the protection to the subcon¬ 
tractors and materialmen and make possible practically all of the present-day 
abuses growing out of the law. 

While the law requires, and the bond expressly stipulates, that “Contractor 
shall promptly make payment to all persons supplying labor and materials” the 
courts have uniformly held that no action can be brought on the bond until after 
the expiration of the statutory period. Consequently, there is no way oif forcing 
the prompt adjustment of claims. Persons supplying labor or materials in the 
earlier stages of construction have no means of enforcing payment until long 
after the contract is finished, which on many projects may be a yearior more 
after the service is performed. The procedure incident to the prosecution of the 
suit usually delays adjudication from 6 to 12 months longer, as a result the 
majority of complaints are settled out of court and many sureties will resort to 
the practice of offering to compromise such claims at 60 to 80 percenit of the 
amount, involved. Many of the complainants accept these compromise offers 
realizing that otherwise their claims will hang in the courts for months! at least 
and perhaps for a year or more. During the depression period this eorflpromise 
practice has increased materially, perhaps due in a measure to the influx of in¬ 
competent contractors. Several complainants have suggested that th^y could 
prove that certain contractors and surety representatives were in collusion in 
the practice of discounting small material and labor bills against the cofitractor. 

As a means of further protection to subcontractors and materialman, it is 
suggested that the Heard Law be modified to require the furnishing of two bonds, 
one running direct to the United States and guaranteeing the performance of the 
work, and the other running to the United States for the use of persons supplying 
materials and labor, with the provision that suit may be brought at ap.v time 
after the expiration of 90 days after the material or labor has been furnished. 
This provision is substantially as provided in section 14 of the Logan bill (S. 
1834. 73d Cong.). The introduction of this second bond would leave little foun¬ 
dation for the objectionable compromise offers and the surety would l>e forced 
to make reasonably prompt payment as contemplated by law. The surety would 
also be more cautious in writing guarantee bonds for contractors not particularly 
well known. The general result would be that the Government would eventually 
obtain a better class of bidders on construction work and better construction. 
It should also have the effect of obtaining better and lower prices from Subcon¬ 
tractors as the evils now existent would, in a measure, be removed. 

The criticism that may be brought to this proposed legislation is tljat the 
rights of the contractor who is so unfortunate as to pay his subcontractors too 
early and then finds later that he must replace some defective work or tjhat he 
is required to pay some unsettled bills incurred by some subcontractor may be 
waived. This is an evil that is bound to exist to some extent where the con¬ 
tractor deals with a class of subcontractors that resort to such practices and 
can only be entirely overcome by requiring such subcontractors to set up a 
deposit or to give an indemnifying bond as protection against such contingencies. 
As a matter of fact this feature could be plead in defense on any suit brought 
on a bond and the court would, doubtless, require sufficient deposit whojre the 
evidence justified. 

The foregoing recommendations may not be sufficient to cure many }>f the 
evils existing in the construction industry but it appears doubtful if a bill de¬ 
signed to do so and which would necessarily include many matters controversial 
in character could be enacted into a law within a reasonable time. It !is be¬ 
lieved that little opposition will arise to the simple exj>edienr of requiring a 
second bond for the protection of the subcontractors and materialmen. 


Very truly yours. 


Stephen B. Gibrons. ! 


Acting Secretary of the Treasury. 


i 
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Mr. Taylor. Mr. Chairman, I have an endorsement here of a 
number of concerns that I would like to have inserted in the record. 

(The endorsements above referred to by Mr. Taylor are as fol¬ 
lows :) 


Memorandum in Relation to Amendment to the Heard Act 

(By W. Nelson Mayhew, representing president, Montgomery Iron & Steel 
Co.; chairman of the penal bond committee of the American Institute of 
Steel Construction; president. Structural Steel Board of Trade of Philadel¬ 
phia ; vice president. Philadelphia Builders Exchange and Employers Asso¬ 
ciation; vice president. Philadelphia Federation of the Construction Indus¬ 
try; member of the board of control and ex-president. Iron League of 
Philadelphia) 

On behalf of the above-named organizations may we endorse and ask for 
your favorable consideration of H. R. 2068. suggesting, however, that an amend¬ 
ment should be added eliminating the requirement of notice for the reason 
that without this elimination the bill may work a hardship on the small 
contractors, and may we express the steadfast belief that it is for the public 
interest to have the amended bill passed by the Congress of the United 
States. The effect of such a passage would be to reduce the cost of national 
construction by eliminating many of the so-called “ fly by night ” contractors 
and also reduce the cost of overhead to subcontractors by the definite assur¬ 
ance that they will be paid for their work. 

Mr. Cushman. May I likewise leave for the record the names of 
the members of the various organizations that endorse the remarks 
that I have made? 

Mr. Miller. There is no objection in your doing that. 

There is a suggestion that we just let the matter go over to our 
next regular meeting on Friday of the subcommittee and at that 
time we can have the Treasury Department representative here. 

Mr. Cushman. I will have the various representatives endorsing 
my remarks give their names and connections to the official stenog¬ 
rapher. 

(Thereupon the various officials gave their endorsement of Mr. 
Cushman's remarks, as follows:) 

National Lime Association. Washington, D. C.. represented by J. W. Stockett. 
National Association of Marble Producers, Birmingham, Ala., represented 
by Mr. Henry P. Elder. 

Marble Producers Association, represented by Locke H. Trigg. 

Vermont Marble Co., represented by Mr. H. C. Pratt. 

American Institute of Steel Construction, represented bv Mr. Harrv Blake, 
president of Barber & Ross, Washington, D. C. 

Structural Clay Products, Inc., represented by Mr. Jordan A. Pugh, Wash¬ 
ington, D. C. 

. National Association of Credit Men. represented by Mr. Brace Bennitt, 
1 Park Avenue. New York. 

(Thereupon, at 12:15 p. m., the committee adjourned to meet 
Friday, Mar. 15. 1935, at 10 a. m.) 

The Electric Corporation. 

Los Angelos, Calif., February 8, 1935. 

Hon. John F. Pockweiler. 

House of Representatives, Washington, D. C. 

Pear Mr. Dockweiler: I note that you have introduced in Congress a bill 
marked •* H. R. 5004 ”, and which is an act to amend a bill of August 13, 1934, 
dealing with the protection of persons furnishing materials and labor for con¬ 
struction of public works. 

I would like to express to you my appreciation of your interest in this meas¬ 
ure. which I believe has a great deal of merit, and I hope will receive favorable 
consideration. 
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May I urge upon you that you follow this bill closely ami attempt to have it 
reported favorably at an early date? It is my opinion that you will [be doing 
a meritorious act for such of your constituents who are engaged in Supplying 
various materials used on Federal projects and also similar people jin other 
districts. 

Yours very truly, 

Hoy "VVokth. 


i 

I 


Los Angeles Brick & Products C[o., 

Los Angeles, Calif., January 1,% 11)Jo. 

Congressman John F. Dockweiler, 

Washington, D. C. 

Honored Sir: We urgently urge that you reintroduce bill H. R. S93il at this 
session of Congress, us we sincerely believe it to be a benefit to all who furnish 
materials or labor on Federal projects. At the present time, as you know, 
material men and subcontractors are placed in a very precarious position when 
selling to a general contractor on Federal projects. At the present time we 
have a considerable sum of money tied up which we believe could have been 
effectively collected if Federal jobs required separate labor and material bonds. 

Please be assured that we will greatly appreciate any effort you eiin make 
in attempting to reintroduce bill H. R. 8933. 

Cordially yours, 


Henry Trussing, Secretary. 


I 


The Building Materials Credit Association, 

Kansas City, Mo., February 11 ,j It)Jo. 

Representative John F. Dockweiler, 

Washington, D. C. 

Deck Sir: Our board of directors have requested that a letter be sent!you on 
behalf of this association commending you for the introduction of bill ojir>4 and 
to assure you that we are willing to do everything possible to have this bill 


passed. 

The protection given by the present laws to those furnishing material on 
Government projects is very unsatisfactory, so that there is great need jfor the 
amendments included in your bill. j 

We are writing the Senators and Representatives from Missouri urging their 
support of this measure. 

Yours very truly, 

Roy L. Vickrey, Secretary and Treasurer. 


Contractors Credit Bureau] 
Kansas City, Mo., February 11, 3935. 

Representative John F. Dockweiler. 

Washington, D. C. 

Dear Sir: Our board of directors have requested that a letter l>e sent y<»u on 
behalf of this association commending you for the introduction of bill 5<ir>4 and 
to assure you that we are willing to do everything possible to have tips bill 
passed. 

The protection given by the present laws to those furnishing material on 
Government projects is very unsatisfactory, so that there is great need fjor the 
amendments included in your bill. 

We are writing the Senators and Representatives from Missouri urging their 
support of this measure. 

Yours very truly, 

R. L. Vickrey, Secretary and Treasurer. 


Graybar Electric Co., Inc., ] 

Los Angeles, January 18, 1935. 

Hon. John F. Dockweiler, 

House Office Building, Washington, D. C. 

Dear Mr. Dockweiler : In the interest of general business, effieiencyl and 
economy, and supporting the intent and plan of reconstruction, I respectfully 
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urge that you introduce and lend your support to a bill previously introduced 
in the Seventy-third Congress known as •• H. It. $933". requiring separate labor 
and material bonds on Federal jobs. 

Such introduction and supi>ort will be greatly appreciated and have the 
thanks of rhis business community as well as of the country at large. 

Sincerely. 

J. J. O'Reilly, Credit Manager. 


Hon. John F. Dockweilkr. 
House of Representatives, 


Southwest Builder and Contractor, 

Los Angeles, February 12, 1035. 

Washington, D. C. 


Dear Sir: We understand that you have introduced a bill containing pro¬ 
posed amendments to the Heard Act. 

A copy of this bill would be greatly appreciated. Kindly mark for the 
attention of the writer. 

Very truly yours, 


Harriet S. Elder. 


Owl Truck & Materials Co.. 
Compton , Calif., February 22, 1035. 

Re: Bill H. R. 5054. introduced January 30, 1935, referred to Judiciary 
Committee. 


Hon. John F. Dockweilkr, 

Washington, D. C. 


Honorable Sir: May we respectfully enlist your cooperation and ask your 
assistance in having the above-mentioned bill reported out by the Judiciary 
Committee and your active support thereafter on the floor of the House? 

Being in the building-material business, we naturally appreciate the protec¬ 
tion afforded us through this bill should difficulties arise on a Government job 
such as cessation of work. 


We believe this bill would enable a quicker settlement at less expense to 
laborers and materialmen and would expedite the reletting of a contract for 
completion. 

Very respectfully yours. 

E. A. Kreupkr. Credit Manager. 


Gladding. McBean & Co.. 

Los Angeles, February J/, 1035. 

Hon. John F. Dockweiler, 

House of Representatives, Washington, D. C. 

Dear Congressman Dockweilkr: Thank you very much for your letter of 
January 29 enclosing copy of H. It. 5054. We appreciate very thoroughly your 
action in introducing this measure, and we shall assist you all possible to the 
end of securing favorable action at the present session of Congress. 

Very sincerely yours. 

H. B. Potter, Secretary. 


Druwhit Metal Products Co.. 

Los Angeles, Calif.. February 25, 1035. 

Congressman John F. Dockweilkr. 

Washington. D. C. 

Sir: We are writing you regarding your bill known us “ H. R. 5054”, to 
amend the Heard Act. 

In our opinion it is vitally important to overyone furnishing labor and mate¬ 
rials, or both, on Federal buildings, to be protected by such an act. 

The State of California has a similar law, and we us a company have been 
protected from embarrassing financial positions on several occasions when con¬ 
tractors have become involved financially and where separate labor and material 
bonds were required. 
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We respectfully urge you to make every effort to obtain favorable action by 
the Judiciary Committee and actively sponsor the measure yourself in the 
House. 

Respectfully submitted. 

William Dreusike, President. 


Los Angeles Brick & Clay Products Co., j 
(Heretofore known as Los Angeles Brick Co.), 

Los Angeles, Calif., February 25,\ 1935. 

Hon. John F. Dockweiler. 

Congressman Sixteenth District, California. 

Washington, D. C. 

Honorable Sir: We wish to express our appreciation of your activity in be¬ 
half of the bill introduced by yourself known as “ H. R. 15054 ", to amend the 
Heard Act. May we urge your continued support and follow-up of this mjeasure, 
as it means much to our industry. 

Trusting you will have a pleasant and successful session, we are, 

Very truly yours, 

Henry Pressing, Secretary. 


i 


Concrete Engineering Co.. Inc. 


Re: H. R. 5054 


Los Angeles, February 19, 1935. 


Hon. John F. Dockweiler, j 

House of Representatives Office Building. 

Washington, D. C. I 

Dear Sir: I have come into possession of a copy to H. R. 5054 whkjh you 
recently introduced in the House of Representatives, and I believe that this 
legislation meets a very long-felt need in the building-material business and 
largely eliminates the unsatisfactory condition under the Heard Law through 
which our firm and many others have suffered needless losses in the past!. 

We wish to commend you for introducing this measure in Congress, ahd we 
also wish to request that you do everything within your power to havjj this 
reported favorably out of committee at an early date. 

Very truly yours, 

J. E. Grogan,-! 

Credit Department. 


Harper & Reynolds, j 
Los Angeles, February 25, 1935. 

Hon. John F. Dockweiler, j 

Representative, Sixteenth Congressional District, 

Washington, D. C. 

Dear Sir: We are taking this opportunity to solicit your support of Ijl. R. 
5054, now pending in Congress, which provides for amendments to the Heard 
Act, requiring separate labor and material bond inuring directly to parties 
performing labor or furnishing materials on Federal projects on which there 
is a general contractor. 

We feel that this will not only be beneficial to labor and materialmenj but 
will tend toward lower building costs based on safety in selling on the 'jobs. 
Respectfully yours. 


S. T. Exley. 


Secretary. 
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FRIDAY, MARCH 22, 1935 

House of Representatives, . 

Subcommittee No. 1 of the j 
Committee ox the Judiciary, 

Washington-*\D. C. 

Subcommittee No. 1 met at 10:15 a. in. in the committee room, 
House Office Building. Hon. John E. Miller (chairman of the sub¬ 
committee) presiding. 

Mr. Miller. The meeting will please come to order. 

Gentlemen, we have got to close the hearings on this and the other 
like bill today, and it is necessary that we finish the hearing today 
at 10 minutes of 12. Now, we have had some hearings on sorpe seven 
or eight bills dealing with the general subject of the revision of the 
Heard Act. 

The hearings that we have had have not been particularly covering 
this one particular bill (H. R. 0077). but the general subject [treated 
by the Heard Act. First, let us take up the question as to whether 
there is anyone here representing any interests not proponents sup¬ 
porting any of the hills under consideration: not any special bill, but 
in support of a movement for a revision of the Heard Act. If there 
are any such. I would like to get their names first. Is there [anyone 
here in that group? [After a pause.] All right. 

Now, then, let us group those who are here that want to Ixj heard 
in opposition to a revision. 

Mr. McLaughlin. Mr. Chairman. I do not think that is the [proper 
classification. I understand these gentlemen have come here j to ex¬ 
press their views generally on the subject. 

Mr. Miller. Well. then, let us take the next group, the gentlemen 
who are here for the purpose of giving the committee the beiiefit of 
their suggestions; and I am going to suggest that if there iis any 
coordination among the various groups here, that you confinjj your 
testimony and allow somebody to represent the group and give us 
the benefit of it. ! 

Mr. McComas. Is there any group present except surety! com¬ 
panies? [After a pause.] Mr. Chairman, we might say thatj these 
observations are coming from the standpoint of the surety companies, 
and that Gen. Harrison Bowie. Jr., will speak for the group, j 

Mr. Miller. General, will you please give your name and th^ com¬ 
pany you represent to the stenographer? 

General Bowie. Worthington Bowie, Jr., general counsel for the 
Fidelity & Deposit Co. 

Mr. Miller. Then. General. I would like to get the names pf all 
who will appear for the surety companies. 

14.T3.T8—35— SKR 4-4 
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General Bowie. Suppose you gentlemen give your names and the 
companies you represent to the stenographer. 

In a way I represent all of the surety companies. They all have 
asked me to present their views, but there will be some individual 
views. However, the American Surety Co., for example, is repre¬ 
sented also by Mr. Dean; the American Bonding Co. is represented 
by Mr. Charles H. McComas; Mr. McComas also represents the 
Fidelity & Deposit Co. of Maryland; the Aetna Casualty & 
Surety Co. is represented by W. Braxton Dew; the Globe Indemnity 
Co. is represented by Mr. Nicolaides; the Hartford Accident & In¬ 
demnity Co. is represented by Mr. T. R. Barker, superintendent of 
the surety department, Washington Service Branch; the Royal is 
represented by Mr. Becker; the Maryland Casualty Co. is represented 
by Col. Ralph Proctor; the United States Fidelity & Guaranty Co. 
is represented by Mr. M. Barrett Walker; the Fidelity & Casualty 
Co. is represented by Mr. Burdsall; the National Surety Co. is rep¬ 
resented by Messrs. Billrey, Hays, Carmack, and Ronsaville. 

Mr. Miller. Are there any other company representatives here? 

General Bowie. The American Employers are represented by Mr. 
Fairbank and the United States Casualty Co. is represented by Mr 
Den by. 

Mr. Miller. Are there any other companies represented? 

General Bowie. There is Mr. Garner Wood Denmead, vice presi¬ 
dent and general counsel of the New Amsterdam Casualty Co., Balti¬ 
more, Md. 

Mr. McComas. Mr. Chairman, Mr. Bowie will be the spokesman 
for all of the group. 

Now, we might ident ify some of the others who are not represent¬ 
ing casualty companies. 

Mr. Snow. Mr. Chairman, I am representing Mr. Harding, a man¬ 
aging director of the Associated General Contractors of America. 

Mr. Miller. What is your name? 

Mr. Snow. My name is W. H. Snow, and I am here representing 
Mr. Harding, managing director of the Associated General Con¬ 
tractors of America. 

Mr. Miller. Are there any other gentlemen here who might desire 
to appear who have not been identified thus far? 

Mr. Sweeney. Mr. Chairman, Mr. Mead, Chairman of the Com¬ 
mittee on the Post Office and oPst Roads, is the author of a bill, 
H. R. 6108. that has been before this committee, and which is very 
similar to the bill that you now have under consideration. He has 
asked me to come over in his behalf. 

Mr. Miller. What we are going to do. Mr. Sweeney, is this: We 
will have a muster this morning at 10 minutes of 12 and I imagine 
the subcommittee will want to go into executive session when we 
work out what bill we will report if we will report one. However, 
when we have that executive session we will probably call Mr. Mead 
and the other authors of the various bills that have been before the 
committee from time to time and we will have a conference with 
them. 

Mr. Sweeney. Then there will be no necessity for my taking your 
time at present and we will just have the record show that we were 
present at this hearing. 

Mr. Miller. AVe are trying to get a picture of the situation now. 

Mr. Bloom, did vou have anvthing before this committee? 

• * * 
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Mr. Bloom. I understand there was some bill with reference to 
some committee that was taking up the question of the right to sue 
the Smithsonian Institution. 

Mr. Miller. That is Mr. Celler’s committee in the other room. 
Now, suppose that we proceed. General Bowie, we will be glad 
to hear from you now. 

i 

STATEMENT OF GEN. WASHINGTON BOWIE, JB., GENEBAL COUN¬ 
SEL FOB THE FIDELITY & DEPOSIT CO., BALTIMOBE, MD. 


General Bowie. I will say at the outset, Mr. Chairman'-that the 
position of the surety companies is not in opposition to any of these 
bills, but we feel that there are some very essential modifications 
which must be made if any of them are to become laws, add I take 
it that you prefer that I address myself generally to the [situation 
rather than the particular bill because in addition to these four bills 
there is the uniform contract law which covers the whole thing, and 
then a number of other bills, some of them having not as yej: reached 
the House, and one Senate bill which has gone so far as to provide 
that the surety bond should be liable for the workmen’s compensa¬ 
tion, which is one of the deplorable things but speaking of the 
subject generally- 

Mr. McLaughlin (interposing). I would like to make this state¬ 
ment: We have had before us representatives of the materialmen, 
and those who would be claimants under bonds executed upder the 


Heard Act. We discussed with them and they discussed iwith us 
the question of dual bonds instead of the single bond which is now 
called for under the Heard Act and I just would suggest that you 
discuss and give us your observation and views on the desirability, 
or undesirability from the standpoint of the general public, and 
from the standpoint of the efficient performance of the contracts, the 
relative advantages and disadvantages of the single bond ' as now 
provided for and the dual bonds, namely the performance bdnd and 
the bond conditioned for the payment of the material and labor. 
Also please discuss the limitation feature affecting the t|me for 
commencing action on the bond. Likewise please address yourself 
to the question of the possibility that if it is not required under the 
law that all contractors wait and enter their appearance in qne suit, 
there may be a danger that the principal sum of the payment form 
of bond will be insufficient to protect all claimants because'certain 
claimants were diligent in maintaining their actions earlier than 
others. i 

General Bowie. Mr. Chairman, that is what I propose to discuss. 
I presume that Mr. Cushman was here representing the materialmen. 
He appeared 3 years ago and we had hearings on the then proposed 
amendments to the Heard Act and for the first time he adyocated 
the principle of law which has been adopted in Pennsylvania in 
1931 for the dual bonds. Now, there were some States that already 
had the dual bonds. i 


The position of the surety companies is just this, as far [as the 
dual bond is concerned: We could not consistently oppose it be¬ 
cause it is law in a number of States, but when you come to njiaking 
it a Federal statute you are up against a proposition that is differ- 
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cnt from that of the States. The essential propositions you are up 
against are different. If you have a dual bond, unless you have 
the form very carefully prescribed in which suit must be brought 
•you may render it impossible for the surety companies to write 
bonds. If, for example, under one of these present pending bills 
you can sue in any court—now, you gentlemen know full well what 
would happen if in the District of Columbia—I will keep away 
from it—if in Maryland a job is being performed and we had a 
performance bond under which a man from California and a man 
from Texas and a man from Michigan, and a man from Maine were 
all furnishing materials they would all sue in their own States. If 
that were the case, we might have to pay the penalty of the bond 
three or four times. I frankly tried to find authority for it, and I 
cannot find any very substantial authority for the proposition that 
we could plead in California the rendition of a judgment against us 
in Maine, reducing the penalty on the bond. 

Mr. McLaughlin. Tou don’t have to pay one of the judg¬ 
ments— 

General Bowie. But the aggregate of the judgments may exceed 
the penalty of the bond by far, and there have been cases—it is not a 
new proposition—there have been several cases and I have particu¬ 
larly in mind two cases on the Pacific coast in which the surety has 
been compelled to pay far in excess of the penalty shown because 
of the dual judgment." 

Mr. McLaughlin. If you have a $50,000 bond and judgment is 
rendered on that bond in the Federal court in Maryland and an¬ 
other suit is brought in Maine, and you satisfy the judgment in Mary¬ 
land, do you feel that you could set up the payment of the first 
judgment as a bar to the recovery in the second suit? 

General Bowie. There have been 2, or possibly 3, cases in which 
it was held, one on a contract bond and the other on a different char¬ 
acter of bond—there have been a number of cases of public officials' 
bonds holding that the surety would have to pay each judgment, 
so that is a danger to be provided for. 

Mr. Miller. General, would not that be provided for by provid¬ 
ing in the bill that all suits for labor or material must be placed 
in the courts where the work is performed ? 

General Bowie. I think that is the place. I think it is highly 
desirable, if not essential, at least highly desirable that there should 
be but one suit. I do not see why there should be more than one. 
In the first place, these suits under the Heard Act are suits at law 
in which, after you get into the law courts, are handled accord¬ 
ing to equitable principles. I do not know whether you are familiar 
with the distinction between law and equity in this question, but 
it is not unlike the principal procedure that we had before the 
Bankruptcy Act, when we had assignments for the benefit of the 
creditors. There was one proceedings and everybody came in and 
filed a claim, and I think, if you are going to" amend the law, I 
think you should provide to make it as easy as possible for the 
materialmen to recover, not this long and lengthy litigation. Have 
one suit in which a man may come in and simply file a claim like 
before a master, just so he gets his claim in court, so that it can 
be considered by whoever will pass upon it. There is no virtue in 
formal pleadings. 
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Mr. McLaughlin. Mr. Cushman made the point that th£ present 
form of action was inimical to the interests of the claimant for the 
reason that if the first suit instituted should be improperly instituted, 
prematurely, for instance, that would foreclose the right of the 
other claimants. In other words, he suggested that the rights of all 
claimants were tied up and bound up in the first action brought and 
that this is a disadvantage because you, a subsequent claimant, be 
handicapped by an inefficient lawyer maintaining or bringing the 
suit improperly. 

General Bowie. It is with all respect to Mr. Cushman, I know he 
made that same point. He had it in his argument 3 years ago, 
but he bases it on 47 Federal and some other case that I forget at 
the moment. Forty-seven Federal is a long way back, and! I don't 
think there have been more than two cases in all this time.! There 
are thousands of cases reported in here [indicating] and tjhey are 
so annotated bearing on the Heard Act. I want to mention that 
more effectively in a moment, but that I do not think as a practical 
proposition that need give anyone any real concern. I do think 
the procedure could be simplified. I do not see any reason to make 
it any harder on the materialmen than necessary, and the easier 
it is the better. Once a suit is instituted, and a claim is tiled, in 
brankruptcy, when you get it into court it is all-suffcient. j 

Mr. Miller. And then you want to retain the right of pitoration 
among the material men and the laborers in the event proration be¬ 
comes necessary? 

General Bowie. Yes, sir. j 

Mr. Miller. In view of the penalty of the bond? 

General Bowie. That is essentially the case, for the protection 
of the surety companies. j 

Mr. Miller. I see. i 

General Bowie. When I say for the protection of the suretiy com¬ 
panies, it is purely a business proposition. If the surety companies 
find that they are being held m some courts to a liability ik addi¬ 
tion to the penalty if there are greatly increased expenses, ih view 
of the fact that there is no money out of which to pay the losses 
except the premiums, they will have to charge premium accorjdingly 
and consequently the tendency should be to make the projcedure 
simple and practical and protective to all parties concerned, j Now, 
there would be a great saving in the bringing of one suit. I There 
would be an enormous saving to somebody because the additional 
court costs are saved; the additional appearance fees—all the charges 
would be correspondingly less if only one suit was brought, but 
perhaps as a practicing attorney I should not mention that!. All 
those expenses should be cut down because ultimately someoijie has 
to pay, that is either the principal on the bond or the Government, 
and that is all calculated in the cost so that there should be jevery 
tendency to economize on the unnecessary and formal things.j 
Now, coming back to the Heard Act for a moment. The JLard 
Act has been on the statute books since 1905. Its predecessor had 
been in effect since August 1894. Now, in that forty-odd veaj’s the 
surety companies and the public generally have spent hundreds of 
thousands of dollars in finding out just what that act means. As 
I saj 7 , it has been called to the attention of courts hundreds of itimes 
and the decisions rendered have cost us lots of money and I djo not 
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think there is any other statute on the books that has been so thor¬ 
oughly analyzed and construed. You might say every clause or 
every word has been examined by some court, some place, some time. 
We all know it and it is unusual now for any controversy to arise 
over the fundamental part of the law. The only controversy in the 
Heard Act suit is whether the claimant has a good claim or whether 
he has not. 

Therefore, in my humble judgment, the Heard Act should be 
amended just as little as possible. Do not make any more changes 
in that act than are absolutely necessary, and I say that because 
having found out what it is all about there are no irksome provisions 
leaving aside for the moment that suggestion of the possibility of 
bringing suit prematurely. There have been only two cases in 
which that has happened, and they were years ago. For a long time 
the courts had not told us what “ completion and final settlement ” 
meant, and it was not until a much later date that the United States 
Supreme Court affirmatively announced what the phrase “comple¬ 
tion and final settlement ” meant, which formerly had been under¬ 
stood to mean from the time the contractor got the scatfolding down. 
The Supreme Court said that it meant the bookkeeping transaction 
over in the Department, and now in the Comptroller General's 
Office. That is the time when they cast up the amounts in finding 
how much is the contract price making the deductions and deter¬ 
mining the balance to be paid. That is “completion and final set¬ 
tlement ”, and since that time there has not been a case in which there 
has ever been any controversy over the time of bringing suit. 

We do think that the Heard Act could be amended on account of 
bringing suit that would, in my humble judgment, cure all of the 
ills that Mr. Cushman's clients are clamoring for, just for this rea¬ 
son, gentlemen: Under the Heard Act. as you may recall, no suits 
may be brought except by the Government in the first 0 months after 
this “completion and final settlement." Now, the “completion and 
final settlement ” may take place 30 or 60 days afterward or maybe 
2 years afterward. One gentleman told me several days ago of a 
case in which it was something like 18 months or 2 years, and the 
Government lias not yet done their bookkeeping accounting which 
constitutes “completion and final settlement." They have been oc¬ 
cupying the building for 2 years, and yet the “completion and 
final settlement " has not come about. 

Now. let “completion and final settlement ** stay in the statute as 
it has been construed, but if you put in a provision that “ comple¬ 
tion and final settlement” a bookkeeping transaction must be done 
within a certain time, say the shortest time possible after the work 
is physically completed, why that is a long step toward curing the 
ills of the subcontractors on their claims. 

The other thing that they suffer from is the having to wait for 6 
months before they can bring suit, and if they bring suit on the first 
day of the second 6 months they again have to wait another 6 months 
before they can get the case to trial. 

Mr. McLaughlin. Will you yield for a question? 

General Bowie. Certainly. 

Mr. McLaughlin. Could you advise the committee what the rea¬ 
son was for the provision that there should be a delay of 6 months 
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in the institution of suit? What is the historical background of 
that ? j 

General Bowie. The historical background—I have not been able 
to get very much out of it. The statute provides the Government 
should only bring suit within that time, but the reasons fo^* it have 
been very difficult to bring out. 1 will say I had a conference about 
a month ago with the Interdepartmental Board, with which you 
gentlemen are familiar. They represent all of the departments, and 
I said to them there—they were discussing the uni form {-contract 
act—the same principle—and I told them then: “ I cannot {see why 
you people need 6 months in which to bring suit. In the fiifst place, 
you know 1 minute after the completion and final settlement is an 
accepted fact whether or not the Government has a elaim.j” Now, 
they do not handle all of the suits in one place, but they go to the 
district in which the work is being done, so that it is unusjual that 
one United States attorney will get more than one at a time, and I 
said to them, “I cannot see any reason why you should notjbe com¬ 
pelled to bring suit certainly within 60 days or even aj shorter 
period." In addition to that, 1 have a suggestion that I made) to them 
and I said, “ Can you suggest to me why you should have ft longer 
time? ” And one said, “No; you are right; there is no particular 
reason for it, because it means delay from which the materialmen 
and the subcontractors suffer.” 

Now, as a matter of fact, I can see no reason why the Government 
should have the right to file the first suit. In my humble judgment, 
the Government would be well taken care of if there was a provision 
that the Government would have priority of payment out; of the 
proceeds of the bond, but there is no virtue in letting the {United 
States attorney bring the first suit. Let anyone that is aggrieved 
bring suit, provided, though, that the Government has a priority of 
payment, and then limit the time in which suit must be brought. 

If you do that, in my judgment—and I have never discussed it 
with Mr. Cushman, it has been several years since we have had this 
up—but if, in my judgment, the Heard Act was so amended {to pro¬ 
vide in the first instance that “ completion and final settlement ” 
must have occurred within 6 months of the physical completion of 
the work, and any and all suits should be brought within 3 jnonths 
thereafter, with a further provision that the Government ;should 
have priority of payment, I think that would accomplish everything 

thev want. 

_ __ 

Mr. Perkins. Why should they have 6 months for “completion 
and final settlement ” if it is merely a bookkeeping proposition ? 

General Bowie. They do not need 6 months. I think it is ian ex¬ 
cessive amount of time. Of course, work done in the Philippine 
Islands, Hawaii, or on the Pacific coast requires a little longejr than 
work done around here, but as a practical proposition the papers get 
into the Department a very short time afterward. 

I know I had a lot of business with the Navy Department Bureau 
of Yards and Docks in regard to a marine base at San Diego, and 
the papers came to Washington 5 days after the transaction occurred. 
They were here in Washington, and in that case we knew cerjtainly 
when the physical completion of the job was so that we would get a 
check on the “ completion and final settlement.” We were biding 
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herd pretty carefully and we wanted to get it up while the witnesses 
were available. 

However, I do not see why you should not limit u completion and 
final settlement ” to a reasonable time in which the Government can 
cast up its account and then if you provide there should be only one 
suit on the bond, that the Government’s claim shall have priority 
payment, I believe that all the ills which the materialmen are com- 

& laining of at the present—and they are ills—I believe they will all 
e cured. 

Mr. Perkins. You do not think two bonds are necessary? 

General Bowie. I do not think it is necessary. There is an objec¬ 
tion to two bonds and that is this: Under the Pennsylvania statute, 
and this provision is modeled after it, which was the provision advo¬ 
cated by Mr. Cushman some years ago. this occurred. A contractor 
finished a job owing a lot of money. He was thrown into the hands 
of the receivers. The materialmen brought suit on the bond. There 
was a large amount of the retained percentage plus a final payment 
due the contractor, but the Pennsylvania lower court held, and it 
was upheld by the highest court, that that receiver which represented 
creditors generally, was entitled to the balance due under the contract 
to the exclusion of the materialmen or the surety. 

Now, it has been a factor all along that in the underwriting of 
bonds the fact that there is a retained percentage plus the final esti¬ 
mate is something substantial for the protection of the materialmen. 

It has been held as far back as the Prairie State Bank case (164 
U. S.), that that contract that the contractor entered into with the 
i Government, and the bond that he gave obligated him to the Govern- 
! ment to see that the material bills were paid and by that token the 
Government had a right to use that retained percentage and whatever 
money due the contractor for the payment of the materialmen, and 
I do not think that right should be destroyed. 

Now, it so happens that all the companies before you are the 
surety companies which have survived the stress and strain of the 
last few years but there have been many more companies than those 
represented in this room that have folded up. 
i Mr. Miller. Some of them have had difficulties. 

General Bowie. Some of them have had ‘sickness, but there were 
quite a few that folded up completely. 

Mr. McLaughlin. In your opinion, what effect would the dual 
bond have upon the right of subrogation ? 

General Bowie. I frankly think that if the Pennsylvania decision 
is going to be followed the right of subrogation wilfbe entirely lost. 

Mr. McLaughlin. May it not be lost in the case of the payment 
bond and not in the case of the completion bond ? Would this dual 
bond carry with it any increase in cost to the Government of surety 
bonds? Would there be any increase in premium rates? 

General Bowie. I cannot answer that question off-hand for this 
reason- 

t Mr. Perkins (interposing). If there is the same retained per¬ 
centage and final payments are liable to be lost to the surety, certainly 
i you will have to charge to make something. 

Mr. McLaughlin. That is the point I had in mind. 

General Bowie. The surety may wait until they have had some 
experience, or they may start out on the assumption that they will. 
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As a matter of fact, years ago the writing of Government bonds and 
bonds on Government contracts was considered very precarious and 
the companies lost very heavily. In the last 25 years, or perhaps in 
the last 20 years, surety companies have gotten along fairly jwell on 
them, but there was a time when the good contractors would not deal 
with the Government for quite a while and we got second-rkte con¬ 
tractors and the risk was very hazardous, but certainly a jcareful 
underwriter, now having before him the proposition that hfe has a 
right of subrogation of whatever moneys are due by the Government, 
which under the decision in the Prairie State Bank case anji other 
States following, is not assignable to the contractor and therefore 
belongs to the public and must be used on the job, that is necessarily 
a material factor in writing the risk. I think that will be wiped out, 
and you must look solely to the solvency of the contractor. I think 
the surety company will have to charge an increase in rates to cover 
it and certainly in all equity there is no reason why a materialman 
or a subcontractor should put his property and the sweat of hi|s brow 
into a building and then find that the proceeds of that contract are 
turned over to general creditors and he has to whistle or briijig suit 
against the surety company. It is not fair. The money earned 
under the contract should go to the men who are working and sup¬ 
plying material on the building before anybody else gets ai crack 
at it. For that reason, I think the dual bond is not desirable if it 
can be accomplished and with all due regard I suggest that it (ban be. 
It is in existence in some States and under it the rights of subrogation 
are wiped out. Under the Pennsylvania decision they are. i 

Mr. Miller. What is the Pennsylvania decision? | 

General Bowie. I have it right here, and I will be glad to give it 
to vou. It is tlie case of Sundheim v. Sohool District (311 Pa. 90; 
166 Atlantic 365). j 

Mr. McLaughlin. Mr. Cushman made a statement, if I recall his 
testimony accurately, that he had taken this matter up with Mr. 
Towner of the Towner Rating Bureau, and had been advised! there 
would be no increase in the cost of premiums for the two bond$ over 
the present rate charged on the one bond. Now, have you any obser¬ 
vation to make on that? 

General Bowie. No; I have not, sir; except to say that the Tpwner 
Rating Bureau is a rating bureau. They are underwriters and they 
are not attorneys. 

Mr. McComas. The fact of the matter is the surety companies over 
the years have paid hundreds of thousands of dollars, and! they 
would become liable under the doctrine of the Peiinsylvaru-a Sond¬ 
heim caxe % and others, for plenty more. Now, in view of that.! I do 
not see how anybody can say that it would not cost more. I dp not 
think Mr. Towner is a lawyer, and I am sure he does not know the 
implications that lie in the dual bond as set out. j 

Mr. Dew. I talked to one of the members of our bureau, arid he 
had never heard of the Stmdheitn, case and I believe that case stands 
alone. The surety companies unanimously would oppose Mr. Towner 
himself on that. * The case is wrong, and I personally do not bejlieve 
it will be followed in the Supreme Court of the United States, j 

Mr. McLaughlin. Isn’t there any line of authority following or 
supporting the Sundheim doctrine ? 
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Mr. Dew. No; there is not a one; it is a new case, quite unique, 
and I think it is dead wrong. 

Mr. McLaughlin. May I ask another question? In regard to the 
delay which now results to the creditors under the Heard Act. I 
would like you to state 'how they would be affected in any proposed 
amendment to the Heard Act that you may suggest. 

General Boivie. Well, under the Heard Act the materialmen, 
which, of course, includes subcontractors and labor under the main 
contractor, have a right to bring suit at any time after the expira¬ 
tion of 6 months from the final settlement and before the expira¬ 
tion of 1 year. 

Now, when a subcontractor or a labor man brings that suit there 
is a provision in the Heard Act which requires that an advertise¬ 
ment be made, as well as notice sent to all the other materialmen, 
and they are allowed to come in. That carries it on for 30 more 
days after the end of the year. They, of course, then go ahead and 
issues are joined and that takes 2 weeks to get the plea on the 
docket for trial. I have never had a case under the Heard Act 
that was placed for trial within 16 months after 44 completion and 
final settlement.” 

Mr. McLaughlin. As far as the time is concerned, that time 
would not be affected. 

General Bowie. No; but instead of having 16 months from the day 
of 44 completion and final settlement ” of the contract, which is now 
the earliest date that you can get a case on the docket for trial, or 
13 months is the earliest date, instead of 13 months you can have it 
3. and that is the delav—it is that long delav. that 13 months 7 delav 
which is what is causing the materialmen to suffer. 

Mr. McLaughlin. My recollection is that was not the particular 
delay that concerned them mostly. The delay, as I recall the testi¬ 
mony, with which they were concerned ana to which they most 
objected was the delay resulting from the necessity of waiting until 
the completion of the contract before instituting suit. Take a $5,- 
000.000 project, for instance. There is excavation work as prelim¬ 
inary, you might say. Now, it is conceivable that the laborers work¬ 
ing in that excavation project, which is part of the contract, might 
do their work and it might be a very substantial length of time later 
before the completion of the project and yet those laborers who do 
that preliminary work would be required to wait until the comple¬ 
tion of the job and 6 months thereafter before they could even 
institute suit. 

General Bowie. Gentlemen, you cannot cure that. Isn’t this a 
fact: Assuming that it is a $5,00*0.000 or $10,000,000 job and the foun¬ 
dation man is the first one on the job and it takes 2 years to com¬ 
plete the building. Under these statutes there is a provision of 00 
days after a job is done or material furnished or whatever it is—if 
he is not paid he may sue. Now. suppose that he does. Either 
one of two things are going to happen. If you give him a judg¬ 
ment whenever that suit can be brought to trial, 2 or 3 months after¬ 
ward, he collects from somebody, say for the sake of the argument 
25 percent of the penalty of the bond. That is the amount of his 
contract. Now, suppose the contractor is a criminal, a rascal, which 
sometimes happens. He does not pay any of the other subcontract- 
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•ors and when the building is finished you find that he owes more 
money than the penalty of the bond, less the 25 percent paid.! Now, 
there is no chance for prorating that bond among all the subcon¬ 
tractors. I do not see in the first place how you can get awajy from 
that unless you are going to require the penalty of the bond sjo large 
that the proration would not be necessary. That is one anglie of it. 
I cannot see how you can possibly escape from it. 

The other angle of it is this: The material man or subcontractor 
makes the foundation. Of course, if he is excavating or he is build¬ 
ing a foundation, if you are going to allow him to come in and 
collect his money in full, maybe when the building is completed the 
very foundation or whatever work he did may be the causejof the 
rejection of that building, and he has gotten his money apd has 
gotten out of the picture. You cannot, in my humble judgment—I 
do not see how it is possible to take the subcontractor and material- 
man out of the picture until the job is completed. He is a partner 
in the enterprise because his work goes into it and as every subcon¬ 
tractor knows there is no acceptance until the work is finished and 
contracts are frequently rejected because of some poor work ojr poor 
material in the early stages which only shows up later on. 

I cannot see how it is going to be possible for you to pajss any 
legislation that will let that material man get in and get out without 
carrying his responsibility for the character of his work or tl|ie ma¬ 
terial that he has furnished. You can only do it by providing for a 
bond so large that the question of prorating will not come abound. 
The bond will be so much bigger than the contract itself tjhat it 
will cost, a great deal of money. 

Mr. Miller. I see the force of your statement. Looking! those 
facts right square in the face and then if you do not materially 
interfere with the Heard Law and change it as far as the twojbonds 
are concerned, so as to provide a separate bond for the benefit bf the 
material men and labor, about the onlv suggestion that you would 
have to make would be to shorten the time for the “ completion and 
settlement”: isn’t that it? 

General Bowie. Yes. sir: that is what it comes down to. i 


Mr. McComas. And shorten the time for the Government. In 
other words, shorten up all the periods of time under the peard 
Act. I cannot see how you can get away* from it otherwise. 

General Bowie. Of course, as a practical thing, gentlemen, 'in re¬ 
gard to these lengthier contracts, you do not build Boulder Pams 
every day and that dam was finished up 3 years ahead of th«f con¬ 
tract time, you remember. It is unusual for any contracts tj> run 
a very long period of time and usually the subcontractor and; those 
in the earlier stages of the game get 90 }>ercent or 85 perceht, or 


whatever it may be of the amount of his work, and then he |waits 
until the job is finished, and his portion or retained percentage is 
in effect his profit. That is his profit. 

Mr. Dew. Might I make a suggestion that I have in mind? I 
believe that that situation can be cured, and I think it should be 
cured. 

I will make this observation. Mr. Chairman, that I think the inate- 
rialmen should not sell their materials primarily on the strength 
of the surety, that they should sell only on the strength of the! con¬ 
tractor. not knowing that the suretv was back of it. But as was 
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mentioned in the case a while ago of where the Government occu¬ 
pied the building for approximately 2 years and there has been no 
final settlement and the items holding up the completion are very 
inconsequential. I say that the way to remedy this situation bv which 
the materialmen will benefit is to make the date on which they can 
bring their account from some event other than the date of finaf com¬ 
pletion. say. such a time as when the contractor or his agent or 
subcontractor leaves the job. whether it is abandoned, completed, or 
whatnot. Then if the contractor abandons the job they can bring 
i their suit within a certain time and the Government can bring their 
suit as they see fit. But, as you say, I do not think it is fair for a 
materialman to have to wait, say, 4 or 5 years to get his money. 

Mr. Perkins. There is no doubt but what they are suffering right 
now. and your idea is that if suits could be brought within a reason¬ 
able time of the completion of the work it would be a great help to 
the labor and materialmen? 

Mr. Dew. Yes; but instead of having the requirement that suit 
I must be brought within the defined period after w completion and 
final settlement” I think it should be based on the time the con¬ 
tractor stops work on the job. 

Mr. Perkins. Isn ? t it logical to file suit from the time that he has 
done whatever it is, whether furnishing material or labor, than 
as at present which is very indeterminate; it might be the comple¬ 
tion of the job or the abandonment of the job. 

General Bowie. It is very hard to do it and still have any fairness 
in the act. There is no reason why a man who puts in a foundation 
should be treated any more differently than the man who puts on the 
roof. 

Mr. Miller. Mr. Dew, on the general proposition, take the illus¬ 
tration of the man who finishes the steel work or the foundation, 
and he completes the job. Then that building is completed within 
i a year from that time and in the meantime he has collected for the 
work or material furnished by him. Then upon final inspection the 
work is rejected. Now, that looks to me like a pretty serious question 
there. 

Mr. McComas. The work is rejected on account of the subcon¬ 
tractor's poor work or p<x>r material furnished. The work is rejected 
by the Federal Government architect. 

Mr. Miller. That is a question that is worrying me, and I think 
we can work out the other question. 

Mr. Dew. Then this is the solution to this question: Naturally, 
the Government wants to have the first crack at the bond if they do 
not have a dual bond. 

! Mr. Miller. Yes; they will not approve it. 

Mr. I)ew. Now. if we make the minimum time in which suit can 
be brought, say. C months after certain events, then I suggest if 
the contractor and/or his labor material subcontractors, agents, and 
servants have left the job for whatever reason whether they had 
completed the job or not, just having left it, then the Government 
can go in within 6 months and inspect that work and if they find 
anything wrong with the material or labor work, they are protected. 
It all hinges on the time of completion and final settlement. 

Mr. Miller. I want to ask the General a question. Has there been 
any agitation over a period of years for a change in the Heard Act. 
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like now contemplated? I have not been in Congress all my life and 
I do not know. 

General Bowie. This agitation, as I recall it, started backjin 1927 
or 1928,1 think, and there were bills introduced about that tifue. and 
then there were bills introduced in each Congress and nothing very 
much happened until 1932, when the Associated General Contractors 
were anxious to get the law straightened out and they were working 
very hard on the uniform contract law and hearings were held in 
1932. Very protracted hearings were held in this room at thjat time 
and the thing died down from then on. Mr. Cushman was tjhe pro¬ 
ponent of the agitation at that time and since that time his organiza¬ 
tion has been perfected and I do not know as a practical proposi¬ 
tion—I have not heard very much—maybe some of the other I gentle¬ 
men, particularly who represent the Associated General Contract¬ 
ors know, but I have not heard anything in the last few yOars. I 
only knew that Mr. Cushman was before Congress. 

Mr. Miller. The reason why I asked the question is tliis :| I have 
a tremendous file built up here on that. I think I can read between 
the lines of many of the letters and from them deduce that their real 
complaints are because certain surety companies have gone intjo liqui¬ 
dation. That is the sum and substance of their trouble. 

General Bowie. That is a real argument, but unfortunately, as I 
suggested, we believe that they have gone about it the wronjg way, 
and I am afraid they are going to cut out what is a sizeable and 
substantial asset toward the payment of the bills and that is these 
retained percentages and balances due under the contract. I am 
afraid they will cut these out by this dual bond business, j I am 
afraid that is what is going to happen. Any reasoning along that 
line is more or less arbitrary. If you will read that Pennsylvania 
decision and try to frame an argument against it, you will fiqd that 
one argument is just about as logical as the other. I am not! at all 
sure how it would have been held had it been taken up to the Supreme 
Court. The case was not taken up and there was no attempt to take 
it up and it certainly is a dangerous thing. I have cases right now 
in which I am representing two surety companies. These cases are 
pending in the Court of Claims in which we have paid out $87,000 
to material men. When completion and final settlement came! about 
the Government admitted that it owed $27,000 to the contractor and 
incidentally the contractor said it was $200,000 and we brought suit 
against the United States in the sum of $27,000, and that suit jjs now 
pending in the Court of Claims. Now. there is only a 30 percent 
asset which we can collect to reimburse ourselves, so that vdu can 
see that if our companies had not been strong enough to malice the 
payments the material men would have gotten less money. 

I have a case out in your territory, Mr. Miller, in which aj levee 
contractor in Arkansas was involved. The contract amounted to 
$16,243.50. The contractor completed the business and left $15,000 
unpaid bills. He gave a bond for $8,500. and the surety is actually 
paying that $8,500 but $6,500 of bills will not be paid. 

Air. Miller. That is under the Arkansas statute? i 

General Bowie. No: it is under the Federal statute. 

Mr. McLaughlin. That more or less carries the implication that 
the bonds might be raised? j 

General Bowie. I think that is the answer to it. I think if you 
raise the bond and shorten the period of time and iron out oine or 
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two difficulties, everybody will be much happier; because if you 
rewrite this law its every word has got to be tried out in court, and 
do not misunderstand me. the surety companies are not the only ones 
interested in trying it out. 

I think I am safe in saying that in 50 percent of the cases I have 
had on behalf of the surety companies on contractors' bonds we have 
been directed not to pay. and in those cases you must fight the case 
all the way through before you dare pay. 

There is one other angle of this thing, of this dua 1 bond business, 
that I warn to suggest to you and that is this: At the present time 
in the present state of the law you cannot always file a bill in the 
Federal court in the nature of interpleader. I think you gentlemen 
on the committee remember the discussion had on it last year, and 
until that interpleading statute is straightened out. I think it will be 
very, very questionable as to what the surety companies could do in 
the case of such laws. 

I recall a case which I tried in which this happened: A Canadian 
marble company brought suit. It was not a Government, but a State 
contract. The company brought suit against the contractor for 
£15.000 and some hundred dollars and employed me to represent 
him. I nearly went grey-haired, incidentally, because the suit was 
brought in Maryland and brought under the “ Speedy Judgment 
Act and unless you file an affidavit of defense in 15 days a judg¬ 
ment is entered up. I ran 1 day over and being a foreign corpora¬ 
tion I scared the lawyer not to attempt to put it through. Actually 
that subcontractor recovered $131 in that suit which went through 
the lower courts and then went to the court of appeals. It is not 
every claim that is just and there has got to be a material amendment 
in order to protect us. If you have this dual bond business it could 
work out all right now, but vou must have a material amendment in 
regard to interpleading. 

I do not want to repeat what I have already said, but I just merely 
want to sum up that while the surety companies are not opposed, 
they do not want to put themselves in the position of opposing dual 
bonds, we do not believe that is the panacea for the ills from which 
they suffer. We do believe that the Heard Act can be revamped in 
connection with this time period, and that will enable everybody to 
get what they want without any difficulty, and there is one other* 
suggestion in that connection that I want to make, and that is if you 
cut down the period of time within which suit must be brought. 6 
months or 3 months or whatever period you select and the claimant 
must come within 60 days. Now. suppose some fellow does not come 
in. he does not get notice, what is going to happen to him? I do 
not know how the practice is in your State, but in the old days when 
I was a youngster practicing law. we had assignments for the benefit 
of the creditors, and the court fixed the day on which all claims 
must be filed and then proceeded to distribute the assets according 
to the claims then in. If any claim came in later, if there were any 
more assets came in. the claim was satisfied: if not. it was not paid. 
I think if you so provide in the Heard Act, and shorten it up, that 
that would help materially. 

Mr. Miller. Thank you for the information you have given us. 
Now. is there any other gentleman who wants to add anything to 
what the general has said? 
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Mr. Bilbrey. Mr. Chairman, I would like to add a fewt words 
about the difficulty of the subcontractor who, we will say, jhas the 
foundation, and is supposed to have to wait until the contractor has 
finished to get his money. The Heard Act simply gave the njiaterial 
and labor men an additional right of action, and it did not deprive 
him of his right of action against the contractor to whom he sold the 
material. That may always be maintained, and a contractor can¬ 
not go on a job and refuse to pay and continue a job, say, 4 or 5 years 
without paying subcontractors, because they can all get judgment 
against him. filing a creditor’s bill, and receiving his money even 
though he is being paid by the Federal Government. \ 

The other point is this: One of you gentlemen. I forget Whom, 
asked as to whether or not there had been any agitation for a change 
in the Heard Act. The District of Columbia formerly hacl what 
is known as “Public, 99”, which permitted a subcontractor j under 
a District government contract to bring a suit at any time that the 
money for iiis labor or materials was due. A lot of injustices have 
occurred in our local courts, and the District, through its Ccjmmis- 
sion, and through people really interested, have induced Copgress 
to do away with Public, 99, and to enact therefor a statute identical 
with the present Heard Act, that is to say, the 6-month provision, 
thought about the Heard Act in the District of Columbia. Of 
and everything else. That is what the labor and materialmen 
thought about the Heard Act in the District of Columbia- Of 
course. 1 do not know anything about the State practice. "V^e be¬ 
lieve the Heard Act is a wonderful piece of legislation, and as the 
general has said, it has been interpreted many thousands of times, 
and it is still being interpreted in the courts, and under the (pourts 
the Heard Act has been a wonderful instrument, and I believe it 
would be a big mistake to make any radical departure from the Ileard 
Act in view of the fact that it has served its purpose over so ljrng a 
period of time. j 

Mr. McLaughlin. As I understand it, the general’s attitude is 
this: He made three suggestions: First, that the date of copiple- 
tion be accelerated; second, that the period of limitation wiithin 
which action may be instituted after the acceptance shall be short¬ 
ened. ; 

Mr. McComas. That and but one suit. j 

Mr. McLaughlin. Yes; so that the materialmen may institute!suit. 
Mr. Miller. Have you any additional suggestion to sustain jthat, 
or have you anything to add ? Does anyone have any observation 
they desire to make to the committee? 

Mr. McComas. Xo; I do not think I have, except that therel is a 
question about the completion date. 

Mr. McLaughlin. Pardon me. The third one that General Bpwie 
expressed was by implication that the penalty of penal bond be 
raised. What would you have to say on that, if anything? 

Mr. McComas. I do not think I have anything, because, as a mat¬ 
ter of fact, the final sum does not increase a great deal- j 

Mr. McLaughlin. I mean on the third suggestion—those arel the 
only suggestions that I understand have been made here. 

Mr. Dew. I made the suggestion that the date be figured from 
the time the contractor left the job. 

| 
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Mr. McComas. I would like to make a comment on that. 

Mr. Dew. I said by raising the final payment I think the Govern¬ 
ment would get itself in a very bad position if it did. Now. with 
the large projects going on, if you don’t have a material bond of 50 
percent or a performance bond of, say, 25 percent, there won’t be 
enough insurance companies in America to write them. I think the 
total of all the surety companies in America that are licensed to do 
Government business is $18,616,000. No surety company is ever 
going to write anywhere near its capacity or anything over one- 
fourth. Now, on the Grand Coulee Dam, where there was a $5,- 
000,000 project, it took an awful time to get a bond of 25 percent. 
If you write it up to, say, 75 percent and then enter into a contract 
for $10,000,000 or $15,000,000, it is just going to be impossible. 

Mr. Miller. Are there any other gentlemen present who would 
like to be heard? Are there any gentlemen over in that wing who 
have anything to say? 

Mr. McComas. I have something on my mind, but I do not know 
whether it is worth getting off, or not. I think General Bowie has 
covered the subject thoroughly, and he and I represent the same 
company and are representing the same companies here. 

Mr. Miller. Are there any other gentlemen who desire to speak at 
this time ? We want to get a complete picture of the situation today. 
The committee wants to work out something which is workable if 
we can, if we do anything. 

Mr. McComas. I would like to have just a moment, if I may. I 
do not know whether the committee has any idea of approaching the 
subject from any other standpoint or the standpoint that I am going 
to refer to, but I do not think the act should be amended in the light 
of one or two inequities or injustices. The fact of the matter is 
that the most adjustments are made without recourse to the law, 
and in fact the penalty of the bond is sufficient to take care of all 
creditors and very seldom is there 13 or 16 months delay in law suits 
because as soon as a surety company is notified they get the creditors 
and have the bills O. K.’d by their principals and then they are paid. 
There is no necessity for it and in not more than, 1 case in 100 is 
the case litigated as to materialmen. And that usually is where the 
contractor said he had an offset or doesn’t owe the claim. 

Now, there is another thing that I have in mind, and that is that 
the final payment is for the benefit of all creditors. 

Mr. Miller. Mr. McComas, is there a great deal of trouble arising 
because of the fact of dispute between the contractor and the sub¬ 
contractors or the materialmen as to the actual amount that is due 
the subcontractor, materialman, or labor from the contractor? 

Mr. McComas. I think the proper answer to that is “ no.” It does 
arise, but as a general proposition, “ no.” You may be sure that 
the contractors have not got the best bookkeeping in the world, nor 
have the materialmen, but by and large there is little disagreement 
between the two groups as to amount due. 

Mr. Miller. As a general proposition is what I mean. 

Mr. McComas. I think that is true. 

Mr. Proctor. I think when it happens that a general contractor 
has defaulted, then there arises a great many disputes. You take 
a contractor who pays on open account for several jobs and the 
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buyer of materials selling on open accounts to several jobd inspected 
by one contractor under the job. 

Mr. McComas. Now, there is another thing to bear in mind, and 
that is that the general contractors are the principals in thlese bonds. 
They have got the primary liability, as a matter of fact, j In prac¬ 
tice the surety companies and the general contractors are protected, 
and I use that word advisedly. I do not think the surety Companies 
want anything but what is fair. Whatever the liability is!we are to 
have the payment so that can dispose of it efficiently. Now, calling 
attention to what Mr. Dew has suggested, I suggest in plaice of the 
statement in regard to G months’ and 12 months’ periods some cer¬ 
tification of the date of final settlement by the supervising architect 
that would run from some physical event, such as the abandonment 
of the work or quitting or getting off the job. 

If the committee has such a suggestion in mind. I woujld rather 
see that, so that whatever the limitation is, it would be 6 iponths or 
12 months from the date of final settlement by requiring that final 
settlement shall be made within 10 days or 30 days from the aban¬ 
donment, and so forth, because we know what the date of fiijial settle¬ 
ment is. If you do not do it, you must determine as to j when he 
leaves the job. If the Government fixes it by certification^ and the 
statute says you must certify within 30 days from the timei scaffold¬ 
ing is torn clown, in that regard the books are full of casjes and it 
has been decided that that is a definite date. Now, why do you have 
delay in regard to final settlement and completion? Because you 
cannot determine w completion.” 

Mr. McLaughlin. Gentlemen, as you are complaining [that the 
time within which suit may be brought is now fixed at the expira¬ 
tion a certain length of time after final settlement and t|iat final 
settlement in many instances is subject to delay in Government’s 
bookkeeping, I am wondering if there would be a great dealjof bene¬ 
fit provided if the law specified that the final settlement datje should 
be sooner than it is now. 

Mr. McComas. If the length of time after final settlement could 
be shortened, then the fixing of such a date would permit the surety 
companies to say, “ That is the date of our liability to all creditors?’ 
That would then permit everybody wffio wants to to come into the 
picture. 

Mr. Dew. Of course, you could not ask the Government [to make 
“ final settlement ” until the work is completed. How can iyou tell 
when it will be completed? 

Mr. Perkins. I would like to ask some gentlemen to staite what 
objections he knows of in regard to the two-bonds suggestion. That 
is one of the concrete problems before us, whether we put that into 
the law or not. What are the objections to having two bondi? 

Colonel Proctor. At the expense of repeating what has been 
brought out thus far, that has been mentioned by Generalj Bowie. 
The materialman enters into a contract with the general contractor 
in which he agrees to receive his money when and as the '.general 
contractor receives money for the work done by him; and ihe also 
agrees to the retained percentage held back by the owner in t^ie same 
amount as held back by the general contractor, subject, of course, 
to a final inspection and acceptance of the general contractors work 
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through the acceptance of the subcontractor's work. I therefore 
maintain that the subcontractor and the materialman’s obligation 
is not injured and never can be finished under such conditions until 
the general contractor’s obligations are ended and therefore to have 
a penal bond upon which the subcontractor may sue within a short 
period of time after he finishes the last part of his work is not fair 
to the general contractor or to the owner or to the surety. It brings 
up a situation which is impossible because the general contractor 
cannot obtain a final acceptance of this subcontractor’s work until 
the entire job is completed. That is no objection to the penal bond. 
I am not an attorney at law and I don't know much about subroga¬ 
tion. Then there is also the other question raised here: Will it cost 

the Government more monev for the two bonds? If the rates are 

%> 

supposed to be based on the expenses of recovery nobody can tell 
until we know what the final bond is going to cover. For example, if 
it will cover everybody all the way down the line whether the work 
goes into the job or not you have an insurance policy and not a 
surety. For example, if it will cover the labor of the quarryman 
that strips the quarry, that he is a subcontractor to the. man that 
cuts the stone, that he is a subcontractor with the man that lays the 
stone and he is a subcontractor with the general contractor, you have 
a situation there that is an insurance policy and not a bond. 

Mr. Miller. We are not figuring in going into all the subcon¬ 
tractors. 

Colonel Proctor. We are glad to hear that. Now, another thing 
has happened and it does happen under the Heard Act. As long 
as you are going to revise the Heard Act, or think about it, that 
might be corrected: Supposing a general contractor pays a sum for 
work done under the terms of the subcontract and then the sub 
does not pay his sub for labor or materials, and it has happened and 
it will happen again that the contractor and the surety under such 
conditions become liable twice for the same bill. 

Mr. Miller. That identical question is now before the Senate and 
Senator Bulkley is looking after the subcontractor end of it. I 
asked him this morning about it, but I do not understand that that 
question is involved in this immediate consideration. 

Colonel Proctor. It is not, only to the extent that if there are 
going to be corrections made that might well be considered at this 
time. There is one illustration which occurred to me. One of the 
vice presidents of the Maryland company told me a couple of weeks 
ago that his company is on the bond of a contractor in which he has 
got practically no advanced payment. He collected the whole con¬ 
tract price at the completion of the job. Now. the contractor put 
all that money in his pocket and he moved over into Mexico and he 
says, “ You cannot sue me for a year ”. and, “ I am going to get out 
of the country.” And he does and he takes the money with him and 
we settle as we can. Now. if there are no rights, if the surety has 
no rights, if the material men shall have no rights against that re¬ 
tained percentage that condition may happen again. In their case 
I think the surety are going to go over in Mexico and get some 
action started against him. 

Mr. MfLLER. What would you think of the enactment of a criminal 
statute at least to deter such things from happening, such as New 
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York State has—making the received of funds from the owjner of a 
building by the contractor trust funds ? j 

Colonel Proctor. Well, I believe it would be helpful. It is not a 
panacea for all ills; it is just like the acceptance of a surety bond, 
which should not take the place of creditor ratings. Yoij should 
still remember that vou should not sell to those people and you 
should not give everybody a bond. 

Mr. Miller. Gentlemen, before we adjourn we would like! to give 
everybody an opportunity to be heard and present their idelas. In¬ 
sofar as we know, the hearings will be concluded today and then 
the committee will consider what action it will take in the jbght of 
the testimony that has been given here. 

Mr. Denmead. Under bill H. R. 6677 there is a provision-i- 

that any such person who has no contractual relationship, express or! implied, 
with the contractor furnishing said payment bond shall not have a right of 
action upon the said payment bond unless such person shall have given written 
notice to said contractor within ninety days after such labor or material has 
been supplied by such person, stating with substantial accuracy the, amount 
claimed and the name of the party with whom said person contracted. 

Now, that gives labor or the material man or a subcontractor a 
right to come in on the bond if he is not already in, and in addition 
I would like to suggest that if any provision of that kind bfe made 
law, that notice be also giyen to the surety as well as the contractor. 

Mr. Miller. The idea is that the surety knows who the contractor 
is dealing with. 

Mr. Denmead. Sometimes the surety does but manv times tljie con- 
tractors are very lax in turning over such information. 

Mr. Miller. But they have access to the contractor's books \ 

Mr. Denmead. Theoretically: and I therefore would like ^o sug¬ 
gest that you make the surety a part to that notice. ; 

Mr. Snow. Mr. Chairman, I am representing Mr. Hardingi, man¬ 
aging director of the Associated General Contractors of An[ierica. 
I would like to read Mr. Harding’s statement so that it may be ja part 
of the record. This brings up a different aspect of the picture} from 
that presented by the surety companies. j 

Mr. Miller. Suppose you submit that as a part of four statement. 

Mr. Snow. The statement of Mr. Harding, managing director of 
the Associated General Contractors of America, Inc., is as fallows 
[reading] : 

The Associated General Contractors of America has in its membership 
slightly over 2,400 general contractors, many of whom are interested in bidding 
on Federal construction projects, or, being successful bidders, have entered 
into construction contracts with the various departments of the Federal 
Government. 

Federal construction projects, in the aggregate, represent at the present time 
one of the main markets for the construction industry, and for the ne^t few 
years this condition will probably continue. j 

Under such market conditions it is only natural that our association would 
he particularly interested in the provisions of proposed bilifc now beinfc con¬ 
sidered by your committee, namely, H. R. 5054, 6115, 6677, 2068. and 6018, all 
of which enumerated hills have one main feature in common which w4 con¬ 
sider extremely objectionable from the standpoint of general contractor!}: who 
are qualified in skill, integrity, and responsibility. We further feel that the 
Government itself, in the interest of good construction and satisfactory execu¬ 
tion and completion of contractual relations on the part of the general con¬ 
tractor. should object to this common proviso which requires that, withip cer¬ 
tain limitations in respect to construction contracts on public buildings or public 
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works of the United States, a payment bond be furnished for the particular 
protection of all persons who supply labor or materials for such performance, 
guaranteeing to the United States for the use of each such person, payment in 
full for such labor or material. 

It is our judgment that if such a special payment bond be made mandatory, 
subcontractors and/or material suppliers will not quote or sell general con¬ 
tractors on the strength of their (the general contractors') good credit rating, 
their reputation for integrity and responsibility, but will, on the other hand, 
do business wih good or bad alike, feeling secure in the fact that a special 
payment bond is provided such that they will be able to get their money in the 
event they be not paid by the general contractor. 

What then will the result be? We believe with such a condition existing, 
there will be brought into the competitive field on Federal construction proj¬ 
ects many general contractors not qualified to bid on or construct such proj¬ 
ects, and who, in private construction, would not be able to obtain bids from 
these same subcontractors and materialmen. In other words, we believe 
this payment bond will encourage and enable the irresponsible general con¬ 
tractor to bid on Federal work, whereas formerly he was unable to do so, 
being unable to obtain bids from these subcontractors and materialmen who 
had no “payment bond" guarantee. 

Surely the Government is not desirous of encouraging the incompetent and 
Irresponsible general contractor to bid on its work, nor do we think it wishes 
to have its public works constructed by that class of general contractor. A 
special payment bond will most assuredly bring about such an unfavorable 
and undesirable condition. 

Then, too, we wish to call to the attention of your honorable committee 
certain provisions of a Federal law now in effect, which law. we believe, 
already takes care of the conditions which the “ payment bond ” is designed 
to remedy. We refer to the Code of Fair Competition for the Construction 
Industry, chapters I and II. Chapter II provides specific rules and regula¬ 
tions with respect to the general contractor and every general contractor is 
so bound and governed in the conduct of his business. 

In chapter II of the code I quote in full section 7 of article V. Section 7 
is entitled “Payments by General Contractor”, and reads as follows: 

“ Funds received by a general contractor for construction work performed 
or to be performed by him shall be accepted and applied first for the purpose 
of paying amounts due from him to others in respect of any portion of such 
work, including amounts due to employees, materialmen, subcontractors, and 
others. These provisions shall not be construed to require a general contractor 
to keep in separate bank accounts or deposits the funds received under sepa¬ 
rate contracts, provided that he shall maintain books of accounts which shall 
clear.y show the allocation to each and every contract of the funds deposited 
in his general or special bank account or accounts, and he shall devote the 
final payments t<> him from the owner within 10 days after the receipt thereof, 
to the payment of the balances due from him to such employees, materialmen, 
subcontractors, and others, provided satisfactory evidence is furnished show¬ 
ing that all outstanding claims against such parties, for which the general 
contractor would otherwise be liable, have been fully satisfied or provided for. 
Earlier payments and/or greater amounts may be mutually agreed upon. 

“Nothing in this section shall supersede any Federal. State, or local laws 
imposing more stringent requirements with respect to matters referred to 
herein." 

Thus it can be seen that a Federal law is already in existence that serves 
the same purpose as the proposed “ payment bond", insofar as requiring 
contractors to pay their bills on Federal work. 

We believe no new law is needed. With respect to funds guaranteeing such 
payments, the usual penal bond is available as provided for in the present 
Heard law. 

In conclusion, may we state that if it is desired that subcontractors and 
materialmen be furnished a method whereby quicker action may be had in 
the handling of their claims, we believe the Heard law could be so amended 
in that respect. But, we see no sound reason for the requiring of a separate 
payment bond as is proposed. Its existence will be a grave detriment to the 
Government in the orderly progress of Federal construction projects and in 
the quality of construction, and, in addition, will necessarily increase the cost 
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of construction to the Government, inasmuch as the job will have to |stand the 
cost of the premium of this proposed bond. 

And finally, subcontractors and materialmen now have the provisions of the 
Heard law, and, in addition, the code provision, heretofore quoted, Vvas quite 
voluntarily written into the General Contractors Code by the general contractors 
themselves for the specific benefit of subcontractors, materialmen, and; the like. 
The condition which is sought to be remedied by the providing of a 1 payment 
bond is a condition that should be and can be remedied by the subcontractors 
and materialmen themselves, in that selling to general contractors sjhould be 
based entirely upon the general contractors’ credit rating and their reputation 
for integrity and responsibility. It should not be based upon the fact that a 
payment bond is there to enable collections. 

Mr. McLaughlin. Is there any objection to the dual bond on the 
part of the surety, if they are adequately compensated for the risk, 
taking into account the letting of the right of subrogation afid such 
rights that exist? Is there anything inherent in the dual bond which 
would cause you to refuse to write it ? 

General Bowie. No; but in the first place it will take 25 years to 
find out what will be a fair rate. We may guess ahead of the game 
and make some money or we may make a bad guess and the Govern¬ 
ment will make some money, but from a strict ethical standpoint we 
think it is a mistake. To accumulate experience will take !& long 
time and <*et down to rates that are scientifically apportioned.! First 
you must have it widespread over the country and also have It con¬ 
tinue for a number of years. 

Mr. McLaughlin. And your companies would have to rais£ their 
rates to take care of the hazard of the new venture? 

General Bowie. Yes, sir; you have that same proposition iri writ¬ 
ing bonds under the Vinson Act. The surety companies ^t the 
present time frankly do not know where they stand under it. There 
is no limitation on that as to when it will be audited on all* those 
things and they are guessing in regard to it at the present! time. 
However, I, myself, have nothing to do with the rate end of itj. 

Mr. McComas. How are you obviating the inequity arising; from 
the exhaustion of the bond by some fellow getting his money khead 
of time? 

Mr. McLaughlin. I am glad you brought that question uji. 

At the last hearing Mr. CXishman addressed this committee Ind I 
asked him this question: 

Are you not confronted in the case of Individual suits with the potential 
danger of the exhaustion of the fund so that those who bring suits later may 
find themselves in the position of recovering a judgment and not being able to 
collect upon it? 

I 

Mr. Cushman’s answer was: 

I am glad you gave me an opportunity to answer that question. I have 
been privileged to read thousands of these bond cases in the past few years. 

I think I have read every reported case and I know of but a few where the 
penalty of the bond was exhausted; and in those cases the penalty of the 
bond was reduced by the sum claimed by the public body who was entitled 
to priority, of course. 

Mr. McComas. He still does not get to the fellow who gets: his 
money in the early days of the bond and by virtue of whose faulty 
work it is rejected. j 

Mr. McLaughlin. Yes. i 

I 

i 

i 

i 

i 

I 

i 
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Mr. McComas. And as General Bowie told you, the funds are 
exhausted. 

Mr. McLaughlin. In other words, you feel that the situation 
should be such that the early subcontractor should wait final pay¬ 
ment: we will say until it is ascertained definitely that the work 
which he has done is satisfactory. 

Mr. McComas. Only in the event his principal contractor is paid. 
Of course, in the early stages the early subcontractors are paid. 

Mr. Miller. We thank you gentlemen for the information you 
have given us, and this concludes the public hearings on this subject. 

(Thereupon, at 11:50 a. m., the subcommittee adjourned to meet 
at the call of its chairman.) 
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House of Representatives. ; 

SunCOMMITTE No. 1 OF THE COMMITTEE ON THE JuDICIAlRY. 

Washingtori j. D CJ . 

The subcommittee met at 10 o’clock a. m., Hon. John jE. Miller 
(chairman) presiding. 

Mr. Miller. The committee will be in order. This is a continua¬ 
tion of hearings on H. R. 6677, and similar bills. We Svill hear 
Mr. Witman, of the Procurement Division. j 

STATEMENT OF E. R. WITMAN, ASSISTANT CHIEF, LEGAL SECTION, 

PROCUREMENT DIVISION 

Mr. Miller. Mr. Witman, will you state your name and official 
connection? i 

Mr. Witman. E. R. Witman, Assistant Chief, Legal Section, Pro¬ 
curement Division. 

Mr. Miller. Mr. Witman. this is what the committee would like 
io have some light on. Can you give us any idea of thej number 
of cases wherein subcontractors and materialmen and laborers are, 
because of the administration of the Heard Act, or because of its 
operations in the building and public-works activities conducted 
by the Government, are unreasonably delayed in getting payment 
for their services and material? That is the particular phase of this 
matter in which I am interested, and in which I think aljl of the 
committee are interested. 

The most radical changes made in the existing law by thjese bills 
is that we provide in this bill for two bonds; one a performance 
bond to the Government, and the other a payment bond, i for the 
sole use of the material men and laborers and subcontractors. 

Then we also provide for independent suits to be filed ion that 
performance bond, 90 days after the labor is performed! or the 
material furnished. 

We would like to have your opinion concerning these independent 
suits of the material men as against the interpleader suits as now 
allowed under the Heard Act. S 

Mr. Witman. I do not believe that I can say offhand what 
percentage of the contracts are involved in the matter oif these 
delayed payments. There are a great many. I can have a check 
made in our legal section and furnish that information | to the 
committee, if you like. 

Probably the greatest number of delays arises out of contracts by 
the smaller contractors who have started out on a shoe string, you 
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Mr. McComas. And as General Bowie told you, the funds are 
exhausted. 

Mr. McLaughlin. In other words, you feel that the situation 
should be such that the early subcontractor should wait final pay¬ 
ment: we will say until it. is ascertained definitely that the work 
which he has done is satisfactory. 

Mr. McComas. Only in the event his principal contractor is paid. 
Of course, in the early stages the early subcontractors are paid. 

Mr. Miller. "We thank you gentlemen for the information you 
have given us. and this concludes the public hearings on this subject. 

(Thereupon, at 11:50 a. m., the subcommittee adjourned to meet 
at the call of its chairman.) 
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House of Representatives, j 

SubCOMMITTE No. 1 OF THE COMMITTEE ON THE JUDICIARY. 

Washington. D CJ. 

The subcommittee mot at 10 o’clock a. m., Hon. John jE. Miller 
(chairman) presiding. 

Mr. Miller. The committee will be in order. This is a continua¬ 
tion of hearings on H. R. 6677, and similar bills. We >vill hear 
Mr. Witman, of the Procurement Division. 

STATEMENT OF E. R. WITMAN, ASSISTANT CHIEF, LEGAL iiiECTION, 

PROCUREMENT DIVISION 

Mr. Miller. Mr. Witman, will you state your name and official 
connection? 

Mr. Witman. E. R. Witman, Assistant Chief, Legal Sectjion, Pro¬ 
curement Division. 

Mr. Miller. Mr. Witman, this is what the committee would like 
10 have some light on. Can you give us any idea of the} number 
of cases wherein subcontractors and materialmen and laborers are, 
because of the administration of the Heard Act, or because of its 
operations in the building and public-works activities conducted 
by the Government, are unreasonably delayed in getting payment 
for their services and material? That is the particular phase of this 
matter in which I am interested, and in which I think all of the 
committee are interested. 

The most radical changes made in the existing law by these bills 
is that we provide in this bill for two bonds: one a performance 
bond to the Government, and the other a payment bond,! for the 
sole use of the material men and laborers and subcontractors. 

Then we also provide for independent suits to be filed ion that 
performance bond, 90 days after the labor is performed; or the 
material furnished. 

We would like to have your opinion concerning these independent 
suits of the material men as against the interpleader suits i as now 
allowed under the Heard Act. 

Mr. Witman. I do not believe that I can say offhand what 
percentage of the contracts are involved in the matter of these 
delayed payments. There are a great many. I can have a check 
made in our legal section and furnish that information! to the 
committee, if you like. 

Probably the greatest number of delays arises out of contracts by 
the smaller contractors who have started out on a shoe string, you 
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might say, have had some experience with larber companies, and 
have probably a sufficient technical ability to carry the job through, 
i They have been able to furnish a bond in the past and would go 
along for 2 or 3 months on the work. Probably in their estimates 
! of the job they have padded the first stages of the work, the founda¬ 
tion and steel work, and things of that sort, so that their progress 
payments on the earlier parts of the work would probably cover 
the greatest amount of the profit that would come to them out of the 
i completed job. Then they begin to slack on the job and they fail 
to pay the labor and materialmen. It becomes necessary in a great 
many cases, if we are not successful in our effort to get them to carry 
on with sufficient speed, to terminate the contract and the surety 
company must carry on. 

In those cases there are unpaid bills, resulting from the very fact 
that the man started out with so little that he could not finance the 
job. The surety company, in all those cases, where it has to com¬ 
plete, generallv has to carry a large percentage of the loss under 
the bond in order to pay the labor and materialmen. 

Mr. Miller. What are the suggestions of the department to meet 
that situation? As vou have outlined, the Government very fre- 
qtiently lets contracts to people who are really not responsible; in 
other words, to fly-by-night contractors. Of course, the Government 
is looking for its protection upon the performance bond now required 
by law. 

What suggestions have you to make? Can that not be reached by 
administration ? 

Mr. Witman. You mean in the selection of contractors? 

Mr. Miller. Yes. 

Mr. Witman. It could. Going back to a controversy which has 
raged for a long time between the executive heads and the General 
Accounting Office, you are probably familiar with the uniform con¬ 
tract law, which has had rather a sad experience before the com¬ 
mittees. I think that one of the major things which has prevented 
the passage of that bill in the past was the provision placing in the 
executive head of administrative responsibility with respect to selec¬ 
tion of the lowest responsible bidder and authority to carry it out, 
in the selection of contractors. 

i You could eliminate a lot of these fly-by-night men. If we open 
bids on a $50,000 job, say the man shows a bank account of perhaps 
$5,000. He can show credit for $10,000. He can furnish a bond. 
If that man is an honest contractor, he can carry out that $50,000 
job on that financial set-up. The Government, under its contract, of 
course, makes progress payments monthly. So that once the con¬ 
tractor gets his job under way the Government reallv finances the 
job. 

There is no reason in the world why a man, with a reasonably 
substantial set-up. if he is a really honest contractor, should not 
finish the job, and finish it without left-over bills and claims against 
him. 

.Mr. Miller. We have given this matter a good deal of thought, 
Mr. Witman. We know, in a general way, what the Treasury De¬ 
partment’s ideas are. We have more or less reached the conclusion 
that most of the trouble is administrative; that is, most of the 
trouble with the present law. Now, how could it be corrected? 
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That is something that we would like the department to wrestle 
with. 

Mr. Witman. If the Government, or the Department handling the 
work, can have the administrative authority really to select con¬ 
tractors whom they know to be good, who, by investigation, are 
found to be solid and sound, who have a reputation for completing 
their jobs without difficulty, I think we would eliminate si large 
number of the difficulties in that connection. 

Mr. Duffey of Ohio. The reason I disagree with you on that is 
that there is no such thing is a responsible contractor nowaday^, with 
very few exceptions. 

Mr. Witman. I admit that they are hard to find. 

Mr. Duffey of Ohio. A kind of monopoly has grown up among 
a certain group that go to every section of the country onl these 
particular classes of public works. When the bids are submitted 
they are not as highly competitive as they should be. Looking at it 
from the standpoint of the rigid requirements of the bond an$ mat¬ 
ters of that kind, they are not as highly competitive as they should be. 

I agree with Mr. Miller that in the administration of the law 
there has been some negligence. I am also of the opinion that to 
correct that you must have something mandatory in the statute. 

Mr. Miller. That is correct. 

Mr. Duffey of Ohio. Your suggestion of having a requirement 
that a provision be put in the contract, perhaps, is better tlmn the 
suggestion I made off the record a few minutes ago, of having the 
statute provide mandatorily that an affidavit must be filed by the con¬ 
tractor, setting out the names of those materialmen who are unpaid. 

Mr. Perkins. May I suggest that we hear the rest of what Mr. 
Witman has to say, and then we can discuss the provisions df the 
bill in executive session. 

Mr. Miller. Will you complete your statement, Mr. Witman? 
Of course, the members of the committee are free to ask questions 
at any time. 

Mr" Witman. I started out to answer your question as to admin¬ 
istration. It has been quite difficult for the Departments to goj into 
the matter of the selection of bidders, or the elimination of bidders, 
who they feel are unqualified to carry on the work. The Comp¬ 
troller General, while he has not come down hard and fast and j said 
that any man who can furnish a bond is a qualified bidder,; has 
adhered* pretty strictly to that rule. 

Mr. McLaughlin. In your remarks a few moments ago you ipade 
mention of the financial responsibility of contractors and set ojut a 
typical case of a contractor with certain assets. You have now |said 
that your idea is that the Comptroller General is willing to aqcept 
as a responsible bidder any contractor who can furnish a bon<jl of 
responsible surety. 

How much attention is paid to the financial responsibility of| the 
contractor who does furnish a surety bond which is acceptable?! In 
other words, does the Department take the position that if a surety 
company is willing to take the risk, the Government is willing to 
accept the contractor, the performance of whose contract is guar¬ 
anteed under the bond ? 

Mr. Witman. ]STo; we are not always satisfied. 

Mr. McLaughlin. What is your general attitude on that? j 
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Mr. Witman. It has ahvavs been too easy for those contractors to 

t § v 4 

securo bonds. allhough it is not so easy now, since a lot of the 
bonding companies have "one out of business. 

Mr. McLaughlin. How far do you go in an independent inquiry, 
aside from the inquiry which the surety company makes, as to the 
financial stability of the contractor and his ability to carry out his 
contract ? 

Mr. Witman. We furnish, or send out with the request for bids, 
a financial inquiry sheet which the contractor is supposed to fill in. 

Mr. McLaughlin. That is. the contractor gives you a financial 
statement, just as he gives one to the surety. 

Mr. Witman. Yes. We also contact the Bureau of Contract In¬ 
formation and such other financial information as we can get. If 
the man is unknown to us, or has not had a good record with us, we 
even send an inspection man out to investigate and see what are the 
possibilities of his carrying on. 

Mr. McLaughlin. Do you check into the assets that he lists on 
the asset side of his statement? 

Mr. Witman. Generally, this statement is furnished as a sworn 
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affidavit, and if it looks reasonably sound we accept it: especially if 
we know the man. if he has gotten other work with us. 

Mr. McLaughlin. You accept the affidavit if it looks reasonably 
sound ? 

Mr. Witman. Yes. 

Mr. McLaughlin. In other words if. for instance, a contractor 
will state, as many of them in my part of the country do, on his 
financial statement that he owns a certain amount of land and 
equipment, do you make any inquiry to determine the actual value 
of that land and that equipment ? 

Mr. Witman. As I say. it depends a good deal on the contractor. 
If he is absolutely unknown to us. we go into his record much more 
deeply than into the record of one with whom we have had experi¬ 
ence; or if he is one of those who has given us considerable difficulty, 
then we go into his case a good deal more deeply. We do try to 
get contractors who are financially able to carry on as well as have 
a technical ability. 

Wherever we run across a case where we want to reject the low 
man, we do not dare to reject him unless we go to the Comptroller 
General first and get his approval. He reviews the statement of 
facts, and the material that we have gotten together. We do not 
dare to reject him until we have his O. Iv. 

Mr. Millf.r. That trouble could not be cured by the passage of 
any of these bills, could it? 

Mr. Witman. No. I just went into that in answer to your ques¬ 
tion. 

Mr. Duffey of Ohio. The law provides that the lowest responsible 
bidder shall get the contract, does it not? 

Mr. Witman. No; it just says the lowest bidder. 

Mr. Perkins. I thought it said the lowest responsible bidder. 

Mr. Miller. I do not believe the word “ responsible ” is in there. 

Mr. Duffey of Ohio. Do you not usually find that the lowest bid¬ 
der is irresponsible? 

Mr. Witman. No; I would not say that. 
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Mr. Miller. Is not the law now that the lowest bidder {shall get 
the contract, and is different from the law in- a lot of States that the 
lowest responsible bidder shall get the contract. 

Mr. Witman. I think section 3709 of the Revised Statutes merely 
says that advertisement should be made for bids. It has alwjays come 
in for a great deal of discussion as to who is going to djetermine 
the lowest responsible bidder or what constitutes the lowest respon¬ 
sible bidder. 

Mr. Pf.rkins. Of course, all contracts made for building^ for the 
Government are eventually completed. 

Mr. Witman. Yes, sir. 

Mr. Perkins. If the contractor falls down, the surety yompany 
finishes the job? 

Mr. Witman. Yes, sir. If the suretv company will not <j.-omplete 
it, we have to readvertise the work and charge the difference to the 
surety. 

Mr. Perkins. Does that happen very frequently? 

Mr. Witman. Not in a very large percentage of cases. We had 
more cases in the last 4 years, when surety companies went! bad on 
top of defaulting contractors. 

Mr. Perkins. As a matter of fact, is not the difficulty with these 
contracts a lack of financial responsibility of the contractor!? 

Mr. Witman. Generally. 

Mr. Duffey of Ohio. If this bill were passed by this Congress it 
would certainly be applicable to the public works program, and 
that is the reason for its importance. 

Mr. Miller. What effect would this have on the general building 
program of the Government now if we report out H. R. 6677? It 
is naturally going to cause material men, laborers, subcon tractors, 
and so on, to depend more upon the responsibility of the trending 
company under its payment bond than on the financial responsibility 
and integrity of the original contractor. Just what are w6 going 
to run into there? 

Mr. Witman. I do not see that that would result. The same bond¬ 
ing company, probably in almost every instance, that furnishes the 
performance bond will also furnish the bond for the protection of 
the labor and material men. If they will not bond the company 
for performance, then they will not bond them for the otljier re¬ 
quirement. I think this dual bond will not place any more of a 
burden on the bonding company or the contractor than is carried at 
the present time. 

Mr. Duffey of Ohio. May I submit, Mr. Chairman, that, my 
theory of the law that Congress should pass is that we should not 
put too much reliance on the surety company. It is fraught with 
danger. It is productive of potential lawsuits. It does not safe¬ 
guard the proper distribution of the funds to the contractor. 

Then, we have the very important factor from the standpoint of 
the Government that the premium on these bonds must be pjart of 
the cost of construction. If we can. in some way, work out a system 
whereby in the administration of the law the distribution of £ con¬ 
tractor’s money is made with a great deal more care, you can reduce 
the amount of the bond. 

For instance, let us suppose that the bond, in addition to faithful 
performance, covered the entire cost of labor, and that the Govern- 
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ment, upon affidavit, would pay the materialmen direct, with the 
consent of the contractor, as part of the contract. 

It follows quite naturally that the face of the bond is reduced 
with a resulting saving in the premium. My experience has been, 
in the many cases I have handled, that your reliance on the bonding 
company is a very unsatisfactory method of completing these jobs 
when default takes place. 

Mr. Perkins. The difficulty arises because the contractor is not 
financially able to carry out the contract or because he is not straight; 
is not that the trouble ? 

Mr. Witman. One or the other. He either has not the money to 
carry through; his credit falls down and he cannot secure the money 
to pay his bills; or he does not make sufficient progress to get progress 
payments back from the Government, and when he gets them he is 
sufficiently in the hole so that he just cannot pay up his labor and 
material bills. 

I believe the statement just made by the gentleman from Ohio, 
that too much reliance should not be placed on the bond, is a correct 
statement. 

On the other hand, if the Government takes too much in its hands 
in the way of seeing that labor and materialmen are paid, it will 
soon find the contracting officer in the bookkeeping business with 
probably the attendant difficulty of weeding out legitimate bills and 
proper claims from those which the subcontractors may file for dila¬ 
tory purposes or as a result of collusion with the general contractor. 
They would probably have a good deal of difficulty in deciding what 
are just and proper claims. 

Mr. Perkins. Are there relatively many or few cases where the 
surety company has to finish the work? 

Mr. Witman. As I said when I started out, I cannot give you that 
percentage right now. We have had quite a number of them in the 
last few years, since business conditions have not been so good. I 
would have to look that up and work out a percentage for you. 

Mr. Perkins. The desire of the person who furnishes material or 
labor to have a payment bond arises from the fact that he does not 
believe the contractor is going to pay. 

Mr. Witman. That is right. 

Mr. Perkins. That means contracts are being given to poor con¬ 
tractors. Is that right? 

Mr. Witman. In a large percentage of cases we do have to give 
them to contractors in whom we do not have a lot of faith. 

Mr. Perkins. If the person who gave credit relied upon the finan¬ 
cial standing of the contractor instead of on the bond, would not the 
job be done more cheaply than if he relied on the bond ? 

Mr. Witman. I should think so. 

Mr. Perkins. As I understand it, the first difficulty arises on ac¬ 
count of men with little or no financial standing getting contracts; 
the second difficulty arises from the fact that everybody wants to 
do business and credit is given to that man on the strength that he 
has got a bond up. 

Mr. Witman. That is right. 

Mr. Perkins. Then if he has a payment bond as well as a per¬ 
formance bond, the furnisher of the material is much more likely to 
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f ive him credit on the strength of that bond, rather than oi| his own 
nancial standing. ' 

Mr. Witman. If the bonding company is responsible generally, 
it will not wait to go to suit on these claims. They generally pay 
us. Some of the bonding companies look into the claims, determine 
whether they are justified and proper, and pay them. Others will 
force the labor and materialmen to go to suit. 

I do not know of a single instance, but I have heard of thejm where 
the bonding companies and these fly-by-night contractors have really 
been in collusion. They give a bond to an irresponsible contractor. 
He carries on for a short time, builds up his labor and material 
credits, collects what he can from the Government, and stjeps out, 
and the bonding company takes over the job, and then they begin to 
discount bills. 

Mr. McLaughlin. Those are fly-by-night surety companies, just 
as the contractors are fly-by-night contractors. 

Mr. Witman. As I say, a responsible bonding company generally 
comes across. They do not wait for suit. j 

Mr. Perkins. Tne difficulties lately have arisen largely from the 
fact that the surety companies have failed as well as the contractor. 
Mr. Witman. Very largely. 

Mr. Perkins. Take a contract that runs along through a number 
of years. What is your view on permitting a man who perhaps 
furnishes the foundation and some material that goes into the 
foundation, to sue and get payment notwithstanding that the entire 
job is not accepted by the Government? j 

Mr. Witman. I think in that there might be some difficulty. It 
would depend, of course, on the amount of the bond the contractor 
was required to put up. 

Mr. McLaughlin. I wonder if we could get your views on this 
whole subject? The present law provides that a subcontractor must 
wait until the completion of the job; and then must wait 6 dionths 
beyond that time. If the "United States Government does not!, insti¬ 
tute suit within 6 months, then any subcontractor may institute 
suit But there may be only one suit, in which all subcontractors 
must join. 

Mr. Witman. That is right. i 

Mr. McLaughlin. The criticism of that by the subcontractors, 
who, I understand, are really urging the passage of this bill, is that 
that delays their payments too long. 

Mr. Witman. That is correct. 

Mr. McLaughlin. Mr. Miller’s bill provides that there be two 
types of bonds: One a performance bond, for the protection- df the 
Government in the completion of the contract, and tne second a (bond 
for the pavment of material and laborers, upon which second bond 
suit may be instituted by a subcontractor, a material man, or a 

laborer, immediately or within a short time- 

Mr. Miller. Ninety days. 

Mr. McLaughlin. Within 90 days after the furnishing of hi|s in¬ 
dividual part of the work. 

The inquiry that we have been looking into, or the matter into 
which we have been inquiring, is whether it is desirable from eivery 
standpoint, including—and I think this is quite important-^-the 
question of the protection of the Government’s rights, that this second 
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type of dual bond which is provided in H. R. GG77, should be per¬ 
mitted to be given by a contractor. 

Mr. Witman. We do not believe that this is the ideal law. 

Mr. Dcffey of Ohio. You mean H. R. G677? 

Mr. Witman. That is correct, but it is a long step in advance 
toward protecting labor and materialmen. 

Mr. Dcffey of Ohio. I am sure that Mr. Miller and the members 
of the committee are not taking any pride in the authorship of the 
bill. We are very desirous of having a statute that will meet condi¬ 
tions. particularly when the Government is going into an expenditure 
of billions of dollars in the near future. Would it be possible for the 
department to make concrete suggestions to the committee as to pro¬ 
visions that it would feel were proper ? 

Mr. Witman. I think so. 

Mr. Duffy of Ohio. What is your thought, Mr. Chairman? 

Mr. Millf.r. I think we should like to have the department's ideas 
on the whole subject. 

Mr. Dcffey of Ohio. Here is what we would like. Tf you will 
submit to the committee either amendments to Mr. Miller's bill, 
H. R. 6677. or submit a new draft, embodying, as far as you can. 
the intent of this bill, we will have a committee print printed and 
then we can proceed with that. 

Mr. Witman. Personally. I have not gone into a criticism of the 
bill as presented. I have a copy of the report here, which I think 
the committee also has. But I have not studied it from the legal 
phase at all. 

Mr. Dcffey of Ohio. Who would be the legal man in the depart¬ 
ment to do that? 

Mr. Witmvn. I am one of them, but I do not happen to be work¬ 
ing on this particular subject. The man who has been is away over 
the week-end. I am rather pinch-hitting for him this morning, 
understanding that what you wanted this morning was more fact 
than criticism of the bill. 

Mr. Miller. If you can elaborate on the situation as presented by 
Mr. McLaughlin, and also as has been touched upon bv Mr. Perkins, 
that it what we would like. The chief reason why this matter is up 
now is because of the facts mentioned by these gentlemen here; that 
the subcontractors and the materialmen must wait 6 months after 
the completion and acceptance of the building before they may file 
a suit. 

Mr. Witman. That is the great objection, especially so far as 
the small materialman and small subcontractor are concerned, who 
cannot afford a suit in the long run. after all. 

Mr. Miller. What practical suggestions have you to make on that 
one proposition ? Can the problem be solved without doing material 
injury to the Government or to the Government's interests? That 
is the question which we should like answered. 

Mr. Perkins. I suggest that Mr. Whitman be given time to think 
over these suggestions with his colleagues and then come back 
later on. 

Mr. Dcffey of Ohio. Xot later than a week from today, may I 
suggest, if we are to get this bill through this session. 

Mr. Miller. Can you do that, and then return here a week from 
today? 

Mr. Witman. Yes, sir. 
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Mr. Miller. In the meantime, give this problem some tjiought. 
We have a number of these bills, and H. R. 6677 is in the way of 
a resume of most of them. As Mr. Duffey has said, there is no 
pride of authorship in any of them. If we do anything, wje want 
to get something that will reach the difficulty. 

Mr. Witman. The way we in the Treasury Department fe|lt, this 
bill was a long step in advance. It is not the ideal bill. It perhaps 
does not go as far as it should, in view of the difficulties. Bi^t, con¬ 
sidering the way bills can be killed or held up, we thought that if 
this could be passed it would be a step forward and perhaps w$ could 
get something further later on. 

Mr. Miller. It is understood, then, that Mr. Witman will return 
next Friday. 

Mr. Witman. Very well. 

Mr. Miller. The subcommittee will go into executive session. 

(Whereupon the subcommittee went into executive sessioni) 
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FRIDAY, MAY 3, 1935 


House of Representatives, 
Subcommittee No. 1 of Committee on the Judiciary, 

Washington, D. C. 

The subcommittee met at 10 a. m., Hon. John E. Miller presiding. 

Other members of the subcommittee present: Mr. Duffeyjof Ohio, 
Mr. McLaughlin, Mr. Perkins, and Mr. Robsion of Kentucky. 

Mr. Miller. Gentlemen, the subcommittee will come to brder. 

This hearing is scheduled on H. R. 4027, a bill by Mr. Celler. 

Mr. Celler is not here yet, but we will take an inventory and see who 
is here now. He will be here presently, I understand. 

Mr. Bilbrey. I represent the National Surety Co. 

Mr. Miller. Yes; I remember you. 

And Mr. Cushman is here. 

Mr. Cushman. I represent the American Institute of Stjeel Con¬ 
struction. 

Mr. Burns. I fUed a letter, from the Wire Work Manufacturers 
Association of New York. The letter is as follows: j 

Wire Work Manufacturers Association of New York, 

May 1, 19S5. 


Gentlemen : At the hearing to be held on H. R. 4027 this association author¬ 
izes W. J. Burns, Washington, D. C.. to represent us at this hearing, j 
This association unanimously has endorsed the said bill, which places all 
moneys held by contractors as a trust fund. 

Very truly yours, j 

Edward E. Hokrocks, President. 


Mr. Miller. Are you advocating the bill, Mr. Burns? 

Mr. Burns. I am in favor of it, yes. 

Mr. Miller. Are you, Mr. Cushman? 

Mr. Cushman. No; at this time I am opposing it. 

Mr. Bilbrey. I appear for the bill. 

Mr. Miller. I think that we had better start with the proponents 
of the bill, and we will hear from you, Mr. Bilbrey, first. 


STATEMENT OF J. H. BILBREY, REPRESENTING THE NATIONAL 

SURETY CO. i 

i 

i 

i 

Mr. Bilbrey. I did not come prepared, Mr. Chairman and gentle¬ 
men of the sul>conimittee, to make any detailed statement of this 
matter, for the very reason that I was advised that a gentleman 
representing the Surety and Casualty Association, which represents 
all of the companies, would be here and give the principal testimony 
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in support of the bill. I had also understood that there was to be a 
representative here from the Associated General Contractors, but I 
do not see him present, either. I had planned to play a secondary 
part. 

I will say this, however, that by reason of being located in Wash¬ 
ington and representing a surety company, I have had a great deal 
of experience in the matter under consideration. I know, as every¬ 
body knows, that all is not as well as it should be in relation to Gov¬ 
ernment contractors and their dutv to subcontractors and others. 

In a way, you might say that the surety is a party to it, but that 
is not entirely so. Just briefly, the procedure that goes on when a 
Government contract is let is that there is an advertisement, and bids 
are filed, with bonds. In other words, every person bidding on a 
contract must give a bid bond. When the bids are opened, it will be 
found that the bids- 

Mr. McLaughlin. Do you mind stating the conditions of the bid 
bond ? 

Mr. Bilbrey. It is provided in that bond that if the contract is 
awarded to any bidder, he will enter into a contract with the United 
States for the performance of the work provided for under the ad¬ 
vertisement, and also give a bond for the payment of the labor and 
materials furnished to the contractor in the prosecution of the work. 

Mr. McLaughlin. And, as soon as he has commenced his work, 
then the bid bond is discharged? 

Mr. Bilbrey. The moment that he enters into a contract, the bid 
bond passes out of the question, and that is not involved here. The 
contractor’s bond is the one that is involved here. 

Now, to resume where I left off. when the bids are opened, it is 
not an unusual thing to find about 25 percent difference between 
the low bid and the high bid. Therefore the surety that is going 
to take the bond must consider several things: First, whether the 
contractor has had any experience; then whether he has taken the 
contract at a price at which it can be performed; then whether or 
not he has sufficient equipment; and so forth. 

It will be found that the Government gains a great advantage by 
the fact that it can let a contract to the low bidder and require that 
low bidder to perform, because that low bidder is given a surety. 
If he does not perform, his bid bond must make up the difference 
between his price and that of the next lowest bidder, which is usually 
more than 5 percent. The surety, then, having entered into this 
obligation to perform, has done so largely on the fact that the con¬ 
tract price is a pledge—and in equity it is a pledge—for the per¬ 
formance of the contract. And, as I have said, the fact that some 
of these low bidders are able to get surety is just that much advan¬ 
tage to the Government. 

Now, I am not prepared to say to this committee that I personally 
think that a provision making it a penal offense to use the contract 
price for other purposes would serve the end in view, but the com¬ 
pany that I represent thinks that it would, and therefore I am urg¬ 
ing it. But, as I said, personally I do not advocate it, because I 
have served as a prosecuting attorney for a period of about 4 years, 
and I know what it means to put people in jail for committing an 
offense. It is not an easy job at the very best. 
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But it is a fact well known among surety men. subcontractors, 
materialmen, and others, that contract funds are diverted (for other • 
purposes, are diverted oftentimes to the pocket of a man | who is a 
one-man corporation, who simply walks off and leaves the job to 
his surety, to his subcontractors, and to others, and it unfortunately 
happens at times that the bond is not sufficient to discharge the bal¬ 
ance of the contract and to pay the debts that the contractor! has left, 
and when that occurs, of course, it creates a very bad feelirig among 
all of the persons who supplied the material and labor, anjd it does 
not create any too good feeling with the surety. 

One of the unfortunate things about being a surety to a| Govern¬ 
ment contractor is this, that under section 3477, I believe lit is- 

Mr. Cushman. Yes; now United States Code, title 31, section 203. 

Mr. Bilbiiey (continuing). Of the revised statutes, there jis a pro¬ 
hibition against the assignment of any claim due from the United 
States. That law is a good one in many respects, but it doe|$ work a 
very great hardship to a surety on a Government contractor's bond, 
because it cannot take any assignment to protect itself in cojnnection 
with receiving moneys due on the Government contracts. There is a 
slight relaxation of that prohibition in respect to P. W. A. contracts, 
in connection with which such an assignment may be made if it is 
approved by the President or his nominee. 

So. by reason of the inability of the surety to reach or to receive 
the contract price through its inability to take an assignment, it is 
often placed at a very unfair disadvantage, and it must stancj by and 
see a dishonest contractor receive the fruits of his contract even 
where he has not performed it. 

I might give you one illustration. I shall not call any names, but 
this was a contract with the Veterans’ Bureau, to erect a largej project 
out on the West coast. The final payment in retained percentages 
amounted to $197,000. The contractor was a foreigner, wjho had 
entered this country and taken out a declaration to become ajcitizen, 
and he had not paid his labor and materialmen, but had giv<|n them 
many assurances, and one of the largst creditors even came to Wash¬ 
ington with him and aided him in getting his final paymentiso that 
he could speedily pay off these people whom he owed. After the 
final payment was approved and the check was drawn, this Creditor 
got some Member of Congress to introduce the contractor; to the 
people in the Treasury Department, so that he could get hik check 
cashed. 

Well, he got his check cashed, and he left the United States, and 
he has not been seen since—$197.(KX) in money walking away,j money 
that largely belonged to other persons. i 

Nothing had been done. He had violated no law except a! moral 
obligation to pay these people, which is, of course, a civjl-legal 
obligation. 

Now, if he had been violating a criminal statute, I suspect that 
he might have been apprehended on the way out, but I doubt whether 
he could have been extradited, because I believe that our extradition 
treaties provide that the offense must likewise be an offense lin the 
foreign country to which he has gone, and I do not know whether 
there is any like offense in a foreign country. 

However, I do not believe that he would have done this, iand I 
do not believe that a great many other people that commit likje acts, 

i 

i 

I 

i 
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which are not quite so bad, but equally as flagrant, would do so if 
there was a criminal provision. 

Mr. Miller. Let me ask you a question right there. Let us assume 
that a contractor has, say, two or three contracts with the Govern¬ 
ment. 

Mr. Bilbrey. That is not unusual at all. 

Mr. Miller. Of course, it would not be necessary for him to segre¬ 
gate those funds, by putting the funds relating to one contract in 
one bank, and the funds relating to another contract in another 
bank; they could all get into one bank, or into one fund; but, as a 

E ractical proposition, what do you think of this situation: Here he 
as three contracts, and he is drawing on those contracts as the work 
progresses, and perhaps using money that he obtains on one con¬ 
tract to discharge his obligations on another contract. Would you 
run into any practical difficulty in a case of that kind? 

Mr. Bilbrey. That is why 1 made the opening statement that I 
did, that personally I think that you would run into great difficulty. 

Mr. Miller. That statement that you made at the beginning was 
a lawyer’s statement. 

Mr.* Bilbrey. A statement out of our experience of years. 

Mr. Miller. From the standpoint of a prosecuting officer. 

Mr. Bilbrey. Yes, sir. I will say this, that I am acquainted with 
the procedure of a lot of the larger contractors who have contracts, 
and, again without calling any names, I know of any number of 
them that do this: When a contract is taken, whether with the Gov¬ 
ernment or a civil party, an appropriation is made for the purpose 
of that particular contract and it is deposited in the bank to the 
credit or the engineer who is going to have charge of that job. and 
all other moneys derived from that contract go into that job, but 
he cannot go back to the company for any more money, and I know 
that some of them sometimes get rather hard pressed and they come 
to the surety and want the surety to go back to the company and 
help them get another appropriation from the company to execute 
the contract. 

I think that that is very efficient, and very good business; but 
whether or not Congress should pass a law compelling contractors to 
follow any such provision is entirely another matter, and, if Congress 
did so, whether or not it could be enforced is also a question. 

As I said, that is a very good practice, because they know at all 
times where they stand, and they are using money for each particular 
job where it equitably belongs. But, further than that, I am not pre¬ 
pared to say. I have always been of the opinion that Congress 
should be asked for an amendment to section 3477 of the revised 
statutes, and I have urged the Surety & Casualty Association to 
support such a request. There is that one provision in there that 
says something to the effect that it shall not apply to a contract, I 
believe under the Post Office Department, in respect of leasing a post- 
office building, and if Congress would only insert a small proviso in 
there, just add: 

Provided, further. That this shall not operate to void an assignment between 
a Government contractor and the surety of his performance bond. 

That would give the surety the protection which it does not now 
have. It would give it a standing before the civil courts, where the 
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surety could protect itself without having to rely on the oifficers of 
the Government to institute a prosecution; and, by the wjay, as a 
practical matter, I will say now that prosecution officers jmust be 
and necessarily are vested with a large discretion as to what cases 
they will prosecute. They do not have to prosecute every time that 
there is a technical violation of law. 

Mr. Perkins. What philosophy underlies the prohibition! against 
the assignment of a claim against the Government? 

Mr. Bilbrey. The Supreme Court has said that the Government 
should not be required to deal with claimants that it did not have 
an original relationship with, and, furthermore, that it mighit be put 
in the embarrassing position of the claims being assigned toj persons 
in political life who would bring political pressure upon the Gov¬ 
ernment. 

Now, there is no prohibition, of course, against the assignment of 
a claim once it has been approved and the voucher drawn lor pay¬ 
ment; the prohibition is with respect to the claim before approval of 
payment. At the present time it is regarded in these contract cases, 
and even in the case of salaries, that until the check is actually drawn, 
the claim has not been approved for payment, and there is that pro¬ 
hibition against the assignment. 

Mr. Perkins. Is it partially based on the desire to prevent (provern- 
ment employees from assigning their salaries? 

Mr. Bilrrey. No; it is not. It was enacted to prevent persons 
assigning claims against the Government to enlist political Support 
for probably an unjust claim. That is the theory, the philosophy 
back of it, and it is not a bad law. 

But you can see. of course, the situation that the surety is;in, be¬ 
cause, after all, a surety is a secondary contractor. By signing a 
bond running to the United States, the surety is said to have [agreed 
to all of the terms of the contract. Primarily the contractor lias the 
duty of performing the contract, because he has the benefits frbm the 
job; but the contractor's rights may be defeated by a default, and 
when that occurs the surety steps right into the contractor’s; place, 
and the surety never did fall within the philosophy of the act, because 
the surety was always an original party. 

Now, there is a provision, of course, taking certain contracts in 
relation to post-office leases out of the act, and I have often wondered 
why a surety should not stand in even a better posit ion than a person 
having entered into a lease with the Government. But that;is the 
great difficulty that has faced the surety, and. of course, every diffi¬ 
culty that the surety faces is just passed along and it becomes a 
burden on the Government, because if the Government can in any 
way lighten the hazard, naturally the sureties will take eontrjactors 
who bid lower and lower still. 

It is not unusual to find contractors who have made a bid that 
are unable to perform. Many of them, by the way. cannot get bid 
bonds, but if the sureties had greater protection, there would be a 
greater filing of bid bonds and the Government really would get the 
lienefit of it. As a matter of fact, the Government always gets the 
benefit of any lessening of the hazard of putting up a bond iri con¬ 
nection with a Government contract, because, as you know, there is 
great competition in bidding for Government contracts. j 
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An interesting note is that when the Heard Act was passed, there 
was a report filed by the committee at that time that it was a well- 
known fact that nearly all Government contractors, when they fin¬ 
ished the Government contract, were insolvent. It did not say that 
they were insolvent before they started, but that is part of the history 
back of the Heard Act. 

Mr. Miller. I think that you have covered it. Have you anything 
else ? 

Mr. Perkins. What is your connection with the National Suretv 
Co.? 

Mr. Bilbrey. I am their general attorney in the District of Colum¬ 
bia. I handle the legal business in the District of Columbia, Mary¬ 
land, Virginia, and North Carolina. 

Mr. Celler. What did you say your name was? 

Mr. Bilbrey. J. H. Bilbrey. 

Mr. Miller. Thank vou, Mr. Bilbrev. 

Now, Mr. Celler, would you care to proceed? 

STATEMENT OE HON. EMANUEL CELLER, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW YORK 

Mr. Celler. Mr. Chairman and members of the subcommittee, my 
attention was first attracted to this possible remedy by a New York 
State statute which we passed in the New York State Legislature 
effective July 1. 1932, which I will read. It affords in my State the 
protection offered by my bill on Federal projects. It is known as 
“Lien law.” article II. section 36 (a), subdivision 536 (a). 

Contractor who diverts funds guilty of larceny .—The funds received by a 
contractor front an owner lor the improvement of real property are hereby 
declared to constitute trust funds in the hands of such contractor to Ik* applied 
first to the payment of claims of subcontractors, architects, engineers, sur¬ 
veyors. laborers, and materialmen arising out of the improvement, and to the 
payment of premiums on surety bond or bonds tiled and premiums on insurance 
accruing during the making of the improvement and any contractor and any 
officer, director, or agent of any contractor who applies or consents to the 
application of such funds for any other purpose and fails to pay the claims 
hereinbefore mentioned is guilty of larceny and punishable as provided in 
section 1302 of the penal law. 

Then there was another provision, which I shall not read, which 
provides that the subcontractor who diverts funds shall be guilty of 
larceny. Then there is another section of the lien law, that the con¬ 
tractor who diverts funds on public improvements shall be guilty of 
larceny, and also another provision that subcontractors likewise shall 
be guilty of larceny where the project is a public improvement. 

So that New York has a fairly comprehensive law on the subject 
which has been in operation since 1932, and it works admirably. 
We find that contractors and subcontractors in New York are in 
favor of these provisions, and would under no circumstances want 
them repealed, and I understand that similar provisions will soon 
be adopted in a number of o.her States. 

Mr. Cushman. There are a manlier of such States, where they 

have been. The committee has mv booklet, with all of these laws 

•< 

set forth. 

Mr. Celler. I had not looked into the matter recently, so I am 
not certain of the exact number of States. 
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A number of contractors and subcontractors in New York whom 
I know have asked*me to offer this bill, and since the publication 
of the bill I have been deluged with mail in favor thereof. Here 
are just a few of the letters that I have received from al| over the 
country, in which there are some very interesting favorable com¬ 
ments made by some of the contractors and subcontractors'. 

Here is a communication that I received from the Roapoke Iron 
Works, Inc., Roanoke, Va. The original of that letter was written 
to Congressman Woodrum, and the copy sent to me. It reads: 

We will appreciate your consideration regarding H. K. 4027, introduced by 
Representative Emanuel Cellcr, of New York. “A bill to provide tjtat moneys 
paid to contractors shall constitute trust funds misapplication thereof to con¬ 
stitute larceny, etc." 

We also call your attention to the fact that the Heard law as now written, 
covering Government work, is very unsatisfactory, due to the fa<ft that we 
cannot start proceedings against a bonding company until (> mojnths after 
final settlement is authorized, and then only have a very limited time in which 
to do so. Consequently when a contractor goes broke on a job, wje are held 
out of our money about a year or more, and are then usually cojnpelled to 
accept a discount. | 

Many of the letters- that I have received are of the saline tenor, 
namely, that where the contractor has diverted the funds.) and has 
not paid the subcontractors, materialmen, labor, and so forth, the 
latter must rely on the bond; and, in the first place, they have to 
wait G months, and after that they have to go into the district court, 
which in many instances in certain parts of the country is expensive, 
because the district court in many cases is far removed from the city 
of their activity, and then they have to wait until that particular 
case is reached on the calendar, and finally despairing have to accept 
some sort of a compromise. 

I am not going to read all of these letters. I will put sonjie in the 
record. Another one came from Akron, Ohio- 

Mr. Miixer. Do those letters that you have in your hand also 
mention the Heard Act? 

Mr. Cellek. Some of them mention the Heard Act incidentally, 
but most of them mention this bill. 

Mr. Miller. We have, I suppose, 400 or 500 letters on this! matter. 

Mr. Celler. These are on this bill primarily, and I shall pot take 
the time of the subcommittee to read them. 

Mr. McLaughlin. Have there been any prosecutions under this 
act? 

Mr. Ceixer. As far as I know, there have not been. Apparently 
the act itself has been a good deal of a deterrent and has fairly well 
stabilized the situation, although perhaps some of these gentlemen 
can give us more information on that. 

Mr. Cushman. There have been some acquittals, and alsio cases 
where the prosecuting attorneys have refused to prosecute, i There 
was no conviction, in the case of a man who pleaded guilty. ! 

Mr. Cellf.r. I have understood from the conversations that I 
have had with the materialmen and subcontractors in Brooklyn, 
where I come from, that the New York State statute has 'done a 
great deal to stabilize the situation, and that it has wiped ou|t many 
of the “ fly-by-nights ” and “ gyp artists ” that would gef these 
contracts in various and devious ways. Of course, I am speaking 
of private competitive conditions, but I am told that these ,fly-by- 
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nights and “ chiselers ” are in most cases unable to continue. Their 
bids would be very low, and they would take one job, and use the 
money that they got on that first job to cover their costs of opera¬ 
tion on the second job, so that the materialmen and the subcon¬ 
tractors on the first job have suffered because of the dishonesty of 
the contractors who filed these low bids. 

I personally do not feel that there would be any hardship in con¬ 
nection with the passage of a provision of this character. The 
honest man need not suffer and would not suffer if he does his work 
properly and pays his bills, and I cannot conceive of any way by 
which he could become enmeshed in difficulties emanating from the 
statute as long as he does his work in good faith and honestly. It 
is the dishonest man who will suffer, and we must put teeth into the 
statute to eliminate the difficulties that have arisen because of the acts 
of these dishonest men who submit low bids and then are not able 
to or do not pay the subcontractors, the materialmen, and the labor 
on the job. 

Particularly is this bill pertinent now, because of the many Gov¬ 
ernment projects on foot. But you gentlemen of the committee are 
very familiar with the situation, and I need not take a lot of vour 
time describing it; but, judging from the many letters received 
from all over the country—and these letters that I have here are, 
taken at random, from Cleveland, Minneapolis, Kewanee, Ill., 
Williamsport, Pa., Long Island City, N. Y., Michigan City, Ind., 
Boston, Mass., and so forth—apparently there is a widespread desire 
for this bill all over the country, wherever there are contractors and 
subcontractors. 

Mr. Miller. I noticed from your reading of the New York statute 
that you have used the same words in your bill as are used there. 

Mr. Celler. That is right 

Mr. Miller. I was just wondering, in event the committee should 
look with favor upon the bill, what you would think about an amend¬ 
ment in line 17, on page 2, after the word “ who ”, by the insertion 
of the words “ with intent to defraud.” The bill as it is now drawn 
has this language, “ who applies or consents to the application of 
such funds for any purpose other than the foregoing and fails lo 
pay the claims hereinbefore mentioned is guilty of larceny and is 
punishable as provided by law therefor.” 

It would appear to me that, with the insertion of the woras “ with 
intent to defraud ”, you would be putting something in there that I 
believe is necessary, and it is probably necessary in order to protect 
the man who is doing everything he can to honestly discharge his 
obligation. 

Mr. Celler. I think the point is well taken. There could be no 
possible objection to the addition of those words. 

I will be very glad to leave with the committee the copy of the 
New York State statute. 

Mr. Miller. Mr. Celler, have you anything else to add ? 

Mr. Celler. You have a lot of these letters yourselves, I assume? 

Mr. Miller. I have about 400 on the Heard Act. 

Mr. Celler. I have received about 400. 

Mr. Miller. Mr. Burns, we will be glad to hear from you. 

Mr. W. J. Burns. I could not add anything, Mr. Chairman, to 
what Mr. Celler said. 
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I represent the Wire Work Manufacturers Association qf New 
York, and. as materialmen, they are in favor of the bill, as \tou will 
see from that resolution which has been sent to you, but Mr|. Celler 
has completely covered their position with respect to the diversion of 
money from one contract to another, and since he has covered it, 
there is nothing more that I can say. 

Mr. Celler. I might add that, in addition to these letterjs from 
individual contractors and subcontractors, I have many letters from 
associations like the Material Dealers’ Association of Los Angeles, 
the Contraction Equipment Rental Association of New York, the 
Wire Work Manufacturers’ Association of New York, the La\t Revi¬ 
sion and Enforcement Association of Bui Id in** Trades of Newj York, 
the Associated Brick Mason Contractors of Greater New York, and 
so forth, and from many similar associations throughout the country, 
all in favor of the bill. 

Mr. Miller. There are some gentlemen who have come in sipce we 
started. Are any of you gentlemen interested in the bill? ! 

Mr. Cushman. They are from the Treasury Department. 

Mr. Miller. Now, Mr. Cushman, we will hear from you. i 

STATEMENT OF EDWARD H. CUSHMAN, COUNSEL. AMERICAN 

INSTITUTE OF STEEL CONSTRUCTION, THE CEMENT INSTITUTE, 

THE MARBLE PRODUCERS ASSOCIATION, ETC. 

Mr. Cushman. My name is Edward H. Cushman, 123 South Broad 
Street. Philadelphia. I am counsel for the American Institute of 
Steel Construction, the Cement Institute, the Marble Producers'Asso¬ 
ciation. and a number of other national associations of subcontractors 
and materialmen. | 

Our position briefly is this, that we oppose H. R. 4027 as a jsepa- 
rate measure. We do not object to the provision pertaining tio the 
misapplication of trust funds as part of a bill correcting the whole 
situation, first, by amending the Heard Act to give subcontractors 
and materialmen a reasonably prompt, swift, and certain right of 
recovery, and then inserting, for what a little it will really prove to 
be worth, this provision relating to the misapplication of construc¬ 
tion funds. 

Mr. Miller. Your people would not object to the passage of this 
bill, but vou are mainly interested in the suggested amendment to 
the Heartl Act, and you think that one might complement the other? 

Mr. Cushman. We feel that the passage of this bill will help the 
surety companies. We feel that it is unfair to give them further 
advantages without, in turn, giving the subcontractors and the! ma¬ 
terialmen some benefits. 

First, I might say that an article of mine which appears in 80 Uni¬ 
versity of Pennsylvania Law Review, 1083 (1932), covers every Stat¬ 
ute and every case in the United States pertaining to the misappli¬ 
cation of construction funds. It indicates the cases where the coiurts 
in various States have held such legislation to be unconstitutional. 
It also shows the States where such legislation has been held tq be 
constitutional. 

In all probability a statute of this character, carefully drawii, is 
constitutional, but the objections to it which I shall refer to j are 
practical ones. 
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First, it is difficult, if not impossible, to get a prosecuting officer 
willing to prosecute a case which involves the detail incident to the 
preparation of a case of this character. Secondly, even if a prose¬ 
cuting attorney is willing to prosecute, rarely if ever will a jury 
convict a man of a crime which to them is primarily a civil matter; 
namely, a failure to pay some bills. Furthermore, even if the con¬ 
tractor were convicted, that would not result in the payment of 
innocent persons whose labor and material went into the public 
project. 

Such a statute should supplement a fair bond statute, and should 
not be used as the excuse whereby subcontractors and materialmen 
are denied the advantage of a fair bond statute. 

Mr. Perkins. You have no objection to this measure as part of 
general legislation dealing with the whole subject, but you think 
that this measure, standing alone, would probably defeat the ends 
which you seek? 

Mr. Cushman. This measure is used by some opponents of a fair 
bond law as a red herring to draw attention away from the statute 
that needs to be changed, the Heard Act. Last year or the year 
before they said, “ Give us a misapplication provision in the Con¬ 
struction Code, and all of the Heard Act problems will disappear.” 
We have had the Construction Code since March of 1934, and there 
are as many problems today under the Heard Act as before. Only 
by giving subcontractors a prompt right to sue can the problem 
really be met. 

A method to prevent diversion of construction funds exists today. 
Surety companies have the right, if they hear that a contractor is not 
paying his bills, to file a bill in equity for exoneration. This remedy 
has been sustained by the courts of the District of Columbia and by 
many other courts throughout the United States. The practical re¬ 
sult is that if such a bill be filed, then the contractor and the surety 
agree that they shall have joint control of the fund. 

Furthermore, today the surety may file with the Department a 
letter of attorney from the contractor, directing the check to be 
mailed to them, so that they do have some control over the funds. 

If the bond law were changed so that a subcontractor would have 
a separate, independent right to sue, say. 91 days after he furnished 
his material, the surety would have notice of that suit, and could 
protect itself by filing a bill for exoneration or by getting such a 
letter of attorney. 

As to Congressman Miller’s suggestion that the words “ with in¬ 
tent to defraud ” be inserted, some courts of States have read such 
a clause into the statute, holding such an intent essential in order 
to make the misapplication of the funds a criminal act. Of course, 
if there is to be such a statute, it should specifically contain the 
language that the Congressman has suggested. 

I assisted in a small way in drafting the New York misapplica¬ 
tion law in 1930 and its several amendments in 1932 and 1934, and 
if I could speak off of the record, I could tell this committee the 
means whereby a contractor who wants to avoid the law can still 
do so. You cannot prevent a man from misappropriating his money 
if he wants to. Even if you convict a contractor, that does not have 
the desired effect of bringing about the payment of his bills. Not- 
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withstanding this trust-fund law, labor and materialmen hjave lost 
in New York from 1931 to 1933 over $2,000,000. 

Mr. Miller. That same argument could be made in connection 
with all criminal statutes. 

Mr. Cushman. That is true. 

Mr. Miller. We have statutes against crime, but it does ijiot pre¬ 
vent crime. But I do not know that the courts want to let a man 
willfully take money and run off with it, and not put him! in the 
penitentiary. 

Mr. Cushman. Failure to pay one’s bills is, after all, something 
different, from a crime involving moral turpitude. 

Mr. Robsion. You do not object to a fellow being prosecuted for 
crime, do you? 

Mr. Cushman. Not in the least, but I do object to giving cj>ur op¬ 
ponents their candy and not giving us our bite. I want a speedy 
right of action under the Heard Act, supplemented, perhaps, jby the 
measure which Congressman Celler has so ably urged upbn the 
committee. 

Mr. Miller. You have suggested that, in event of legislation 
similar to the bill now under consideration, it should be atjtached 
as an amendment to the Heard Act. Do you not think thajt it is 
bad practice to put in a civil statute, or in a statute defining civil 
rights, a criminal provision? j 

Mr. Cushman. May I respectfully refer that question toi Con¬ 
gressman Celler, since his bill is an amendment to the Heard Act? 

Now, my practical objection to not having it part of the bond law 
is tliis. that the surety executives will push this bill giving! them 
what they want and do their best to kill the bill giving us whjat we 
want. If both provisions are in the same bill, both groups stand or 
fall together. 

Mr. Miller. You are dealing now with a matter of expediency 
and practicality? 

Mr. Cushman. Absolutely. 1 

Mr. Cei.i.er. I might say that I do not understand why the gentle¬ 
man emphasizes the surety companies. I have not introduced this 
bill primarily for the surety companies’ relief. I introduced this 
bill for the relief of subcontractors, materialmen, and laborers. 
Witness the tremendous number of letters that I have received, all 
from entities other than surety companies. I am not so much in¬ 
terested in them as I am in the relief of the contractors. [Cer¬ 
tainly the subcontractors and materialmen throughout the length 
and breadth of this land would not have evinced such a tremendous 
interest in this bill if this bill were primarily and solely, as I gather 
from the gentleman’s remarks, to help the surety companies. j 

Mr. Robsion. I might say that 1 have received a great ihany 
letters, all from contractors and materialmen, not one from a silretv 
company. 

Mr. Celler. Before you came in, Mr. Robsion. I instanced a 
great number of cities all over the country from which these letters 
have been received, and in many of them they say that they \|rant 
this bill, whether they are contractors or subcontractors, because in 
either event they wiil be protected; it will stabilize the business, 
and that is what they primarily want. 
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Now, I question what the gentleman said about the enforcement 
of this statute in New York. I have discussed this matter not with 
any particular county district attorney, but I have discussed it with 
two assistant district attorneys, and they have given me a little dif¬ 
ferent opinion from what the gentleman has given. I will make 
it my business, in view of the statement made by the gentleman, 
to ask the committee to hold this up until I have had an opportunity 
to present the views of the 5 district attorneys in the 5 counties in 
New York. I will make it my business to get in touch with every 
one of them, because most of the litigation arising out of defaults 
in New York State arises in New York City, to find out what they 
are doing to have this statute enforced, and I venture the assertion 
now that it is acting as a great deterrent. You cannot gage a 
statute by the convictions under it. because the fact that we have 
punishments for stealing unquestionably prevents stealing. But we 
will always have, it is true, some “ fly-by-nights ** and “ gyp artists 
in this business, despite this statute. 

Mr. Duffey of Ohio. Will the gentleman yield? 

Mr. Cfllkr. Certainly. 

Mr. Duffey of Ohio. Do you not think that the fundamental 
principle involved in matters of this kind is not adequately handled 
by a so-called “trust-fund provision ’* as is proposed in your bill. 
H. R. 40*27 ( 

What I wish to convey to the gentleman from New York is this, 
that we know as lawyers that trust funds are difficult things to 
handle, and we must take a practical viewpoint. We are dealing 
with public funds. Do you not think that, instead of having a trust 
fund created when a public-works project is under way, on the con¬ 
trary we should control the amount of money allocated for the 
particular project? 

Mr. 0 eller. I do not know what better method you could have 
than setting up a trust fund, -with all of the restrictions and limita¬ 
tions that go with a trust fund. 

Now, this bill that we have in New York was the result of a 
great deal of agitation. They went through the same throes in 
the New York Legislature that you are going through now. and 
there were several bills defeated in legislature after legislature, until 
they finally came to the conclusion that it was wise to adopt this 
provision, and I understand from contractors that it is working well 
in New York. 

Mr. Miller. I think that I can sav this, without having talked 
to the other members of the subcommittee, that it is in the minds 
of the members of the subcommittee not to take any action on this 
bill until we take action on the bills for the Heard Act. In other 
words, we realize the connection between these different phases of 
the whole subject, and what this subcommittee has been honestly 
and conscientiously trying to do was to work out a solution of the 
problems confronting us in the best practical way, and we have 
granted a hearing on this bill in order that you might help us, in 
order that <Ve might have your viewpoint and the viewpoint of 
other parties interested in this particular phase. 

But I rather think that this committee will treat the whole subject 
as one matter. 
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Mr. Celler. I think that that is the right thing to do; noj question 
about it. j 

Mr. Miller. I am not saying what action we will take or that we 
will take any. but we do not want to be taking two or three jbires out 
of the same cherry. j 

Mr. Celler. I think that that is the proper procedure. 

Mr. Duffey of Ohio. I also want to tell you that, in my!opinion, 
in our endeavor to solve this problem we should take the j existing 
statute and make such amendments to it which in a practjeal way 
will meet the problem. 

I also want to say that it is my belief that, with the laws! that we 
have today in the way of punitive statutes, and with the tyws that 
we have today dealing with bonding companies, the more wje let the 
Government bond its own jobs, the better off we will be. 

Mr. Celler. But the bonding companies do not give relief!to these 
subcontractors and material men. Before you came in, I cjited the 
fact that they have to wait G months now. in the first instancy, before 
they can apply the remedy, and then they have to go in the, district 
court, in some instances far removed from the city of operation. 
That takes time, and is more expensive than going into the local 
court. Then they are buffeted around and there are delays, as a 
result of which thev usually take a compromise. j 

Mr. Duffey of Ohio. But do you not think that, in the interest of 
expediency, the further we can keep these projects away from the 
courts the better? j 

Mr. Celler. I agree with that, and that is why I wajnt this 
statute, to keep it away from the courts. The statute would deter 
wrongdoing. 

Mr. Perkins. You and Mr. Cushman are not in as sharp disagree¬ 
ment as to what ought to be done as would appear on the sjurface. 
Part of the argument that you are now making, he made before the 
committee on another bill. 

I would suggest that you have a conference with him and see if 
you can iron out what the seeming differences are. 

Mr. Celler. He seems to be a decent sort of fellow, and I >vill be 
glad to talk with him. j 

Mr. Cusiiman. We really are not apart at all. 

Mr. Miller. If that is all, we will close the hearing on th^s bill. 
Mr. Celler. Will you give me the names of the States that have 
that statute? 

Mr. Cusiiman. You have my booklet there which gives theiin. 

Mr. Celler. Is it in there? j 

Mr. Cushman. Yes; it is in the back part of it. 

Mr. Celler. Will you put the names of the States into the record? 
Mr. Cushman. Delaware. Kentucky, Louisiana, Michigan. Minne¬ 
sota, Nebraska, Nevada, New Jersey, New York, North Carolina, 
North Dakota, South Carolina, South Dakota, Tennessee, Virginia, 
the State of Washington, Wisconsin. These States prohibit by! some 
form of statute diversion of construction funds. 

Mr. Miller. Is that all, Mr. Celler? j 

Mr. Celler. Yes; except that I want to hold this matter up jfor a 
few days so that I can take that question that was referred to up 
with the district attorneys in the five counties in New York jCity. 
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Mr. Duffev of Ohio. I think Mr. Celler should understand that, 
generally speaking, the disposition of the committee is to find a 
solution of this problem, but with all of the various bills pending, 
the inclination, at least so far as I am concerned, is to take the 
existing statute and amend it in a practical way to meet the situation. 

Mr. Teller. I understand that. 

Mr. Miller. We will close the hearing. 

Mr. Cfjller. Thank you very much, Mr. Chairman. 

(Thereupon, the subcommittee proceeded to the consideration of 
other business.) 

(Under permission granted to Mr. Celler, he herewith submits 
for inclusion in the record letters from the district attorneys of New 
York City concerning the operation of the New York statute.) 

Office of the District Attorney of Kings County, 

Brooklyn, N. Y., May 14, 1035. 

Hon. Emanuel Celler. 

House of Representatives, Washington, D. C. 

Dear Mannie: I have your letter of May 9. 1935, enclosing a copy of bill 
H, R. 4027, which was introduced in Congress by you and which bill is pat¬ 
terned after article 2 of the lieu law of the State of New York, section 36-A. 
wherein it is provided that a contractor who diverts funds on a building con¬ 
struction job shall be guilty of larceny and punishable in the manner provided 
in section 1302 of the penal law of this State. 

The New York statute has worked admirably insofar as the county of Kings 
is concerned, and I consider it a most salutory deterrent against contemplated 
diversions of funds by general contractors and subcontractors where such 
funds have been received in conjunction with the improvement of real prop¬ 
erty. While we cannot boast of the number of convictions in this county in 
respect to this statute, nevertheless we do know that many such cases have 
been settled in advance of any contemplated criminal action in a manner satis¬ 
factory to the architects, engineers, surveyors, laborers, and materialmen who 
have rendered services on such improvements, and this was due entirely to 
the fact that contractors and subcontractors have come to the realization that 
the statute in this State really has teeth in it and that the defrauding of such 
workmen will not go unpunished; and I believe most of the workmen upoR 
such building improvements have found definite comfort in the fact that the 
payment of their services thereon is protected in a most adequate manner; 
for. after all, if their remedy was one of a civil character exclusively, theyv 
would find little satisfaction in the execution of an idle judgment. 

In respect to actions brought under our statute, it appears that in the 
County Court of Kings County there was one conviction arising therefrom by 
plea of guilty to another crime and one dismissal in 1932, while in 1933 there 
was one conviction by the verdict of a jury in that court. There do not appear 
to have been any convictions under that statute in the county court for 1934 
or the first 4 months of 1935. There have been a few cases of petit larceny 
based upon violations of section 36-A of the lien law where the defendants were 
held for the action of the Court of Special Sessions in the Borough of Brooklyn, 
the disposition of which cases may be obtained from the clerk’s office of that 
tribunal. 

Yours very truly, 

William F. X. Geoghan, District Attorney. 


District Attorney's Office. 

Bronx County. N. Y., May IS, 1935. 

Hon. Emanuel Celler. 

House of Representatives. 

Washington. D. C. 

My Dear Congressman : I have your letter of the 10th instant relative to 
bid II. It. 4027. introduced by you. “ making a contractor who diverts funds 
on a building construction job guilty of larceny.” 

In response to your inquiry, as to how section 36-A of the lien law of 
this State works here, and particularly whether there have been any prose- 
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cut ions in Bronx County under this law, and the results of such prosecutions, 
please be advised that we have hud one prosecution under this section of the 
lien law in this county, resulting in the conviction of the defendant, a con¬ 
tractor. 

The conviction in the case in question (People v. Abraham Kirschhcr) was 
unanimously affirmed by the appellate division, first department, on( October 
26, 1934, without opinion. 

Thereafter, by permission of Judge Crane, chief judge of the court of ap¬ 
peals, an appeal was taken to the court of appeals. 

This appeal was argued the latter part of last month, and the decision in 
that case will probably be handed down by the court of appeals at jits next 
session, which commences May 20, 1935. 

The appellant, you may be interested in knowing, upon the trial, in the ap¬ 
pellate division and in the court of appeals, attacked the constitutionality of 
section 36-A of the lien law of this State. 

Very truly yours. 


Samuel J. FoleJy, 

District Attorney. 


Office of the District Attorney, Richmond Counts, 

St. George, Staten Island. Hay 28,\ 1985. 

Hon. Emanuel Ceijler. 

House of Representatives, 

Washington. D. C. 

My Dear Congressman : I have your letter of the other day, advising me 
that you have introduced a measure in your House similar to our Hen law 
which provides that a contractor diverting funds on a building construction 
job shall be deemed guilty of larceny if he fails to pay his subcontractors, ma¬ 
terialmen, and laborers. 

That provision has worked out very satisfactorily in this county, although 
a complete test of it has not been possible because of the fact that thO build¬ 
ing business has been very hard hit during the past few years. There have 
been no prosecutions under that in this county during my term of office. 

If I can give you further information concerning this matter, I shall be 
glad to have you command me. 

Sincerely and cordially yours, 

Thomas J. Walsh| 

District Attorney. 
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FRIDAY, MAY 3, 1935 

I 

House of Representatives, j 
Subcommittee of Committee on the Judiciary. 

Waxhingtorl, D. C. 

Following the consideration of other business, the subcommittee 
took up the various bills dealing with bonds for contractors <j>n public 
works, Hon. John E. Miller presiding. 

Other members of the subcommittee present: Mr. Duffey of Ohio, 
Mr. McLaughlin, Mr. Perkins, and Mr. Robsion. j 

Mr. Miller. Last Friday we had Mr. Witman here in connection 
with H. R. 6677. H. R. 6115. H. R. 5054, H. R. 2068, H. R. 6018, and 
H. R. 4461. all of which are bills dealing in a general way with 
amendments to the Heard Act, and we were trying to consider them 
all together, trying to arrive at some conclusion. 

Mr. Witman. Mr. Chairman, last week I explained tha|t I was 
pinch-hitting for the gentleman who really did the work! on this 
matter for the Treasury Department. Mr. Laws is here; he is the 
chief of the legal section of the Procurement Division. | 

Mr. Miller. Mr. Laws, we will be glad to hear from yotji, and I 
am going to suggest that you go ahead and present your suggestions 
in the way you wish. 

STATEMENT OF WILLIAM X. LAWS, CHIEF OF LEGAL SECTION, 
PROCUREMENT DIVISION, TREASURY DEPARTMENt 

i 

Mr. Laws. I think first, that I ought to make it clear that so far 
as the trust-fund theory is concerned, making it larceny to misapply 
construction funds. I am not speaking for the Treasury Department, 
but will, if desired, present my personal views. So far as the rest 
of the subject matter is concerned, that has been made the Ipasis of 
a report from the Treasury, which was prepared by me personally. 

Mr. Robsion. May I inquire why the gentleman states that he 
speaks personally, and not for the Treasury Department? i 
Mr. Laws. Because this particular trust-fund theory was hot sub¬ 
mitted to the Secretary. The Celler bill makes specific reference 
to it. 

Mr. Perkins. What is your connection with the Treasury depart¬ 
ment ? 

Mr. Laws. Chief of the Legal Section, Procurement Divisiok 
Mr. Miller. What are your personal ideas about this? j 
Mr. Laws. As to the trust-fund theory, I think, first, that it is an 
entirely erroneous theory to create any additional crimes. I think 
that that is purely a civil action. I think that it is very much the 
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same as though Congress would pass an act which declared my salary 
to be a trust fund, and that if I did not pay my rent and so on it 
would be larceny. I think it comes down to that. But, so far as 
the practical aspect of it is concerned, I think it would do a great 
deal of good. I do not believe that there would be many convictions, 
but I think that it would- 

Mr. Perkins. Cause lots of scares? 

Mr. Laws. I think it would cause lots of scares. I think that it 
would be the same way as with the various other crimes. I believe 
that we would have more burglaries if it did not constitute a penal 
offense, so that I really believe it would be a very constructive thing, 
and help the Treasury Department insofar as the payment of sub¬ 
contractors is concerned. 

Mr. Robsion. Do you have any question as to the constitutionality 
of it? 

Mr. Laws. No, sir. I think it is entirely constitutional. But my 
point is that I think that it is making a crime of something which is 
not morally reprehensible to any greater extent than the failure to 
pay one’s debts is morally reprehensible, and it has been a long time 
since it has been a crime not to pay debts. 

Mr. Perkins. It would be too bad generally if it were a crime now. 

Mr. Laws. That is the reason that I am personally opposed to the 
Celler bill. 

On the other hand, I am entirely convinced that payments would 
be made much more promptly than they are now if it were passed, 
but I think that you would have very few convictions and prosecu¬ 
tions. 

As to the rest of the bill. I think that the Heard Act very definitely 
is not fulfilling its mission. The provision requiring 6 months after 
final settlement of the contract before suit can be brought leads to 
a situation where I am sure any attorney would advise a small 
claimant, “If you can get 50 percent of the amount of your claim 
today from the surety company, better take it, because it may be 
2, 3, or 4 years before you can collect it in court ”, and that is the 
situation that I think exists under the present Heard Act. 

I know of no method whereby the Heard Act can be made to 
function with anything like perfection, because there is an element 
of expense involved and litigation delays which cannot be overcome, 
but I do feel that the Taylor bill, which is H. R. 2068, in substance 
would go about as far toward correcting the situation as could 
be done. 

But there are several things in that bill which I think tend to 
defeat its purpose. The primary difficulty with it is that it would, 
I believe, require final settlement before a judgment could be col¬ 
lected, because it provides for a proration of the amounts of the 
various judgments against the entire amount due under the bond, 
and I do not believe that a court would be inclined to permit a judg¬ 
ment to be collected until after the time had expired within which 
judgment might legally be procurable. 

Now, we have prepared, I think at the suggestion of the subcom¬ 
mittee, a draft which gives effect to the views of the Treasury, which 
draft is very substantially the Taylor bill amended in the manner 
suggested in the report of the Treasury Department, and which also 
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includes a section dealing with the trust-fund theory, and making it 
larceny to misapply construction funds. 

Mr. Miller. I might say that H. R. 6677, which I introduced, 1 did 
not prepare myself, and I have no interest in the matter; ,but it was 
prepared to try to cure those objections to the Taylor bill which had 
been brought to our attention. But, if your Department hjas worked 
out a bill, we would be very much interested in it. 

Mr. Duffey of Ohio. Very much so. 

Mr. Miller. Suppose that you, then, confine vourself tb the sug¬ 
gestions that your Department has worked out, Mr. Laws, j 

Mr. Robston. Would it take too long to read the proposed bill? 

Mr. Laws. I would be glad to do so. 

Mr. Duffey of Ohio. Is that a draft that you have prepared that 
you think would be a solution? 

Mr. Laws. I do not think that there is a solution, sir, but I think 
that it would be- 

Mr. Duffey of Ohio. Helpful? | 

Mr. Laws. I think that it would be a very great improvement. 

Mr. Duffey of Ohio. Would it not be expedient to hav^ this bill 
introduced, so that it can come with the rest of the bills before the 
committee ? | 

Mr. Laws. If the committee thinks well of it- 

Mr. Miller. Let us take up your draft and read it, and we will 
discuss it as we go along. ; 

Mr. Laws. It is entitled “A bill for the protection of subcontrac¬ 
tors, labor, and materialmen employed in public works ”, and jit reads: 

Be it enacted, by the Senate and House of Representatives of the United States 
of America in Congress assembled. That before any contract, exceeding $2,000 
in amount, for the construction, alteration, or repair of any public bijiilping or 
public work of the United States is awarded to any person, such person shall 
furnish the following bonds, which shall become binding upon awafd of the 
contract to such person : 

(a) A performance bond, with a surety or sureties satisfactory to t!he officer 
awarding such contract and in such amount as he deems adequate fox| the pro¬ 
tection of the United States, guaranteeing to the United States complete per¬ 
formance of such contract. 

I 

Mr. Miller. Let me interrupt you to ask one question there. We 
have had some discussion as to whether or not we should vj»st that 
discretion in the awarding officer, or as to whether or not we should 
say that the performanceliond shall be a certain percent of tjhe con¬ 
tract price. 

Mr. Laws. I think that that would perhaps be a mistake, because 
there are certain types of contracts where it seems desirable to obtain 
larger performance bonds than in others. In probably 99 outi of 100 
of the contracts that I have seen in the Procurement Division, I 
should sa}’ that it is 50 percent of the amount of the constructibn con¬ 
tract, but there is that 1 percent in which it may be 100 or 1^0 per¬ 
cent of the amount of the construction contract. 

Mr. Perkins. How long have you had your present connection ? 

Mr. Laws. Since August 13, last year. 

Mr. Miller. Go ahead. We will ask questions as we go aiding. 

Mr. Laws (reading) : j 

(b) A payment bond— 


I think that here your suggestion w r ould come in very w’ell. pn the 
payment bond, and if it seems desirable to fix the precise amount of 
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it, I see no objection to doing: so, and not leaving it to the discretion 
of the awarding officer. 

A payment bond, with a surety or sureties satisfactory to such officer and 
in such amount as he deems adequate for the protection of all persons supply¬ 
ing labor, services, or materials in the prosecution of the work provided for 
in such contract, whether or not such labor, services, or materials enter into 
and become component parts of such work, guaranteeing to the United States 
for the use of each such person payment In full for such labor, services, and 
materials. 

There we have added the word “ services ", which I think is not 
in the various other bills that I have seen. 

Skc. 2. (a) Any person, copartnership, association, or corporation who has 
supplied labor, services, or material for the performance of any contract in 
respect to which a payment bond has been furnished under this act and who 
has nor been paid in full therefor, shall have the right to sue on said payment 
bond in the name of the United States for his. their, or its use and benefit, 
in the district court of the United States for the district in which the con¬ 
tract was to he performed, irresjwctive of the amount in controversy, and not 
elsewhere, and to prosecute the same to final judgment for such sum or sums 
as may be justly due him. them, or it, and to have execution thereon. The 
United States, however, shall not be liable for the payment of any costs or 
expenses of any such suit. 

Mr. Perkins. You have not fixed any time limit there? 

Mr. Laws. No, sir; that follows a little later. 

Mr. Robsion. Have you thought about the number of suits that 
that would bring into the United States courts? 

Mr. Laws. Yes, sir. There would be serious objection to that. 

Mr. Robsion. You could bring suits for $10 or $15. 

Mr. Laws. That is true under the present act. However, a pri¬ 
vate practitioner would have more experience with the actual han¬ 
dling of the Heard Act suits. All that we ever have to do with the 
actual suits is when we are requested to furnish certified copies of 
bonds and contracts to those who have filed claims so that I am not 
qualified to advise as to the practical danger of multiplicity of 
suits. 

(b) No suit suit shall be commenced prior to ninety days from the time 
when payment was due for the labor, services, or material for which the claim 
is made, and every such suit shall be commenced not later than twelve months 
from the date of final settlement under the contract. 

Mr. Miller. Is not the language from the time when payment 
was due a little bit ambiguous? Could you not say “ 90 days from 
the time the labor or services were procured or furnished ”? 

Mr. Laws. I personally prefer this method of expression, because 
in the case of an installment contract, where payments are due from 
time to time, the language used in some of these other bills might 
be construed, I think, to mean the final completion of that contract, 
even though under the terms of the subcontract payments were due 
in the interim. 

That was the reason for my using this language. 

Mr. Miller. In other words, that would be determined by the 
terms of the contraot? 

Mr. Laws. Yes, sir; that was the thought. 

Mr. Robsion. Would that not also permit the splitting up of the 
total amount? 

Mr. Laws. Yes, sir. In addition to suing the principal, as could 
be done under existing law as each installment comes due, suit could 
be brought on the bond. 
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Mr. Robsion. He can sue the person who is first liable, jthe prin¬ 
cipal? 

Mr. Laws Yes, sir. [Continues reading:] 

Sec. 3. The Comptroller General shall furnish to any person making appli¬ 
cation therefor, who submits an affidavit showing facts such as to permit him 
to sue on a payment bond under this act or that he is being sued on any such 
bond, a certified copy of such bond and the contract in respect of which It was 
given, “which copies shall be prima facie evidence of the contents, jexecution, 
and delivery of the originals, and. in ease final settlement of such contract has 
been made, a certified statement of the date of such settlement, which shall be 
conclusive as to such date. Applicants shall pay for such certified copies and 
certified statements such fees as the Comptroller General fixes to jcover the 
cost of the preparation thereof. 

Mr. Duffey of Ohio. What do you mean by the “ Comptroller 
General”? j 

Mr. Laws. The Comptroller General of the United States; the 
General Accounting Office. That should be corrected to “ th)e Comp¬ 
troller General of the United States”, or “the General Accounting 
Office.” j 

Sbc. 4. (a) The sureties on any bond executed pursuant hereto jmay pay 
into court for distribution among all claimants the full amount of their liability 
thereunder. Upon so doing, they will be relieved from further liability. 

(b) Judgments recovered by claimants under this act shall have* priority 
among themselves in the order of their entry. 

I would like to comment on that section (b). The result 1 of that 
in perhaps an extremely exceptional case would be that there would 
be earlier creditors who would get earlier judgments, and therje would 
be no money left for the unfortunate subsequent creditor who was 
rather slow in filing his claim, but I can see no other way of giving 
prompt relief to creditors in general, because the alternative! to that 
is to make them all wait until 6 months, or whatever the pjeriod is 
fixed at after the date of the settlement of the contract. 

Mr. Robsion. Of course, that presupposes the idea that thje parry 
giving the bond will not pay. 

Mr. Laws. No: I was supposing a case which I have nevef heard 
of. but which I imagine has happened. I was thinking of; a case 
where the bond was not for a large enough amount to cove| all of 
the claims. 

Mr. Robsion. But it presupposes that a bond will be tak^n that 
will not accomplish what you are trying to do here? 

Mr. Laws. Yes, sir. 

Mr. Robsion. Of course, this is to meet that situation if it should 
arise, but it ought not to arise at all if they give sufficient boi|d. 

Mr. Laws. I do not know. It is conceivable to me that iti might 
arise. I do not know of any case in which that has happened; do 
you, Mr. Witman? 

Mr. Witman. No. 

Mr. Laws. Even where the bonds are for the protection jof the 
United States as well as for the protection of creditors. 

Mr. Duffey of Ohio. Do you not think that subdivision (b) of 
section 4 should be so written that if all creditors come in wijthin a 
certain period of time, they should have not priority but an Oppor¬ 
tunity to participate in the distribution? 

Mr. Laws. I do not think so. for this reason, that that would! mean 
that you would have to make each creditor withdraw his claim until 
after the contract had been finally concluded, a reasonable time after 
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that, say a couple of months after that, which would defeat what I 
understand the purpose of the amendment is. I think that if you 
do that, the present law might be left as it is. 

Mr. Duffey of Ohio. Do you not recognize the practical propo- 
sion that some of the creditors are either negligent or do not have 
the opportunity to hire legal counsel properly to present their claims, 
and they should not be denied the opportunity of participating in 
the distribution of the funds? 

Mr. Laws. I agree 100 percent, but I do think this, that if you with¬ 
hold any distribution until all of the creditors that may conceivably 
become creditors are known, that means that you are going to with¬ 
hold distribution until after your contract has been concluded. 

Mr. Duffey of Ohio. But if they have their opportunity to present 
their claims within a time limit, and then make the distribution, 
rather than to make it in the order of priority of the filing of the 
claims, what would be the objection to that? 

Mr. Laws. This order of priority was merely to negative any 
distribution on a pro rata basis. I put in there that judgments should 
be paid in the order of entry .of claims so as to negative any indica¬ 
tion that no judgments were to be paid until the full amount of 
liabilitv was ascertained. 

Mr. Kobsion. The purpose of this legislation is to give the sub¬ 
contractors anti the workers their money as the work goes along? 

Mr. Law’s. That is as I understand it. 

Mr. Robsion. That is your purpose? 

Mr. Laws. Yes, sir: so that they can immediately obtain and collect 
judgments. 

Mr. Robsion. It keeps each fellow paying up as he goes along. 

Mr. Perkins. Furthermore, if these people are not paid, it pre¬ 
cipitates the whole situation so that the contractor is eliminated? 

Mr. Law's. Yes, sir; I think that that would be the practical 
answer. 

Sec. o. (a) The head of the department or bureau having: charge of the 
work may, in his discretion, require a performance or payment bond in cases 
other than those specified in section 1 hereof. 

Mr. Robsion. "What is the idea there? 

Does that contemplate that, in event you have not taken sufficient 
bond under section 1, you could take another bond? 

Mr. Law’s. No. I think that that merely means this, to give you 
an example: Suppose that we had a $1,000 contract that we thought 
ought to be bonded. This would authorize the head of the Depart¬ 
ment to require a bond. That is about the only case that I can 
think of. There might be other cases that would be covered by 
that, but offhand none occurs to me. 

(b) Performance and payment bonds may be waived for work to be done 
in a foreign country when the head of the department finds that the procure¬ 
ment thereof is impracticable. 

Sec. 6 . Any unpaid portion of the contract price, including: any sum due 
for additions to the contract, shall be applied, first, to the completion of 
the public work; second, to the payment of unsatisfied judgments recovered 
by claimants against the contractor for labor, services, or material on the 
public works: third, to the payment of unsatisfied judgments recovered by 
claimants under the payment bond; and, fourth, to reimburse the surety 
for any claim or claims paid by it under either the performance bond or the 
payment bond. 
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Mr. Robsion. Under that, here is the Government having the 
work done, and the Government officer or the Government agent 
takes a bond which later proves to be inadequate. Then Uncle Sam 
comes in first? j 

Mr. Laws. Yes, sir. 

Mr. Robsion. I do not like that. 

Mr. Laws. But not under the bond; that is with reference to 
moneys still due under the contract. 1 

Mr! Robsion. That does not have any reference to the bond ? 

Mr. Laws. Not any reference to the bond. The only place! where 
the bond w’ould work into it would be if some claimant had! gotten 
a judgment against a surety which was not satisfied, and the TUnited 
States would pay it, instead of directly to the contractor, (to the 
person who would secure the judgment, and also pay directly! to the 
surety in event the surety had made certain payments. 


Sbc. 7. (a) Prior to each payment under a contract in respect of \yhich a 
bond is required to be given by the provisions of this act. the contracting 
officer acting under such contract on behalf of the United States shall (require 
the contractor to certify that, to the best of his knowledge and belief, the 
claims then due of those who have supplied labor, services, or materials in 
connection with such public work have been paid, and that the sum beifig paid 
will be applied first to the payment of all such claims becoming due j as the 
result of such payment. | 


The purpose that I had in mind in putting that clause in was to 
put all contractors on notice of the requirement of this trustj fund 
which comes as clause (b). 


(1>) The funds received by a contractor from the United States or by in sub¬ 
contractor from a contractor under any contract in respect of which a liond is 
required to be given by the provisions of this act shall constitute trust! funds 
in the hands of such contractor or subcontractor, and shall be applied first to 
the payment of the claims of those who have supplied labor, services. <|>r ma¬ 
terials in connection with such public works. Said trust shall be <l|eemed 
discharged only when such claims are paid. 

(c) False certification as to the facts required to be certified by paragraph 
(a) of this section or the application by any contractor or subcontractor of 
funds in violation of the provisions of paragraph (b) of this section j shall 
constitute a penal offense punishable by a fine of not to exceed $1,000 or im¬ 
prisonment for a period of not to exceed one year. 

Mr. Perkins. “ Or both.” j 

Mr. Duffey of Ohio. Say “ one year and one day.” j 

Mr. Laws (reading): 

Sbc. 8. This Act may be cited as the “Public Works Bonding Act.” 

Sec. 9. This Act shall take effect upon tlie expiration of thirty days (after 
the date of its approval, but shall not apply to any contract awarded pursuant 
to any invitation for bids issued on or before the date it takes effect, (or to 
any persons or bonds in respect of any such contract. The Act entitled! “An 
Act for the protection of persons furnishing materials and labor for the! con¬ 
struction of public works ”, approved August 13, 1894, as amended (U. Sj*. C., 
title 40, sec. 270), is repealed, except that such Act shall remain in force (with 
respect to contracts for which invitations for bids have been issued before 
the date this Act takes effect, and to persons or bonds in respect of such 
contracts. 

Mr. Miller. You have not treated the question of notice to the 
contractor of suits that might be filed by material men that had no 
direct contractual relationship with the contractor. 

Mr. Laws. My reason for not doing that, except as the Treasury 
Department did report against it, is that I think the result of it 
would probably just about come down to this, that over nine-tenths 
of your laborers and the material men doing business on a srjiall 
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scale that were not in constant touch with their lawyers would not 
know of the requirement, and they would wake up to find that their 
period had expired within which to give such notice, and they 
would be barred. That seemed to me to be the effect of the pro¬ 
vision as it stood in the Taylor bill. 

Mr. Perkins. I would like to ask several general questions. 

Are there many cases of Government contracts where the con¬ 
tractor does not eventually pay, or the surety company pay? 

Mr. Laws. I think very few, but 1 suspect, without knowing, that 
very frequently payments are made on the basis of 60. 70, or 80 
cents on the dollar. I never have seen any proof of that, but I am 
quite well satisfied that that is the case. 

Mr. Perkins. So far as the Government is concerned, practically 
all of the contractors and material men are paid when the contract 
is finished? 

Mr. Laws. I think that that is the fact. 

Mr. Perkins. In many instances, however, the payments are not 
made 100 percent but less? 

Mr. Laws. And very long delayed? 

Mr. Perkins. Do you think that the giving of the second bond, 
the bond for payment, would increase the cost of the job? 

Mr. Laws. I have tried to check up on that, and I have received 
different answers from three insurance men that I spoke to. Two 
of them said that it would not increase the cost to the United States. 
One said he thought it probably would, because there would be a 
little greater amount of liability, as experience would prove. He 
did not think that the rate would be increased immediately, but he 
thought that after they had had some experience with the legisla¬ 
tion which granted prompt relief, so that there would not be the 
same opportunity for chiseling—and here I am using my own lan¬ 
guage in conveying his thought—the probabilities are that the rates 
would be advanced. 

Mr. Perkins. Some people had the objection that they thought 
that if the men were paid in full early on the job, like on the 
foundation, the whole job might finally be rejected on account of 
defective work which would have been paid for under this act. 
What do you think about that? 

Mr. Laws. I think that there is a difficulty there, which as a 
practical matter is very difficult to decide, and undoubtedly there 
will be some cases where payments have been made that should 
not have been made, but at the same time the contractor has the 
specifications there, and if it is a subcontract for the foundation, 
he has been paid as his work progressed a large portion of the 
foundation cost by the United States and after inspection. 

Mr. Perkins. What is that proportion? Eighty-five percent? 

Mr. Laws. It starts out with the reservation of 10 percent, so that 
the payments are made as the work progresses to the extent of 90 
percent, and then after 50 percent of the work is completed, if it is 
satisfactorily completed and satisfactory progress is being made, on 
request the last 50 |>ereent is paid in full. But the 10 percent of the 
original 50 percent is reserved. 

Mr. Duffey of Ohio. What would you say, from your experience 
in the Procurement Division, about the fundamental principle in 
these matters of having the Government bond itself? 
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Mr. Laws. Of course, that is what I am 100 percent in sympathy 
with. I do not like these bonds. I have not any idea what would 
be the views generally of the Procurement Division. I have dis¬ 
cussed it with several people there, and found that there; was a 
divided sentiment. : 

There is one thing that the surety companies assist us materially 
in, and that is in determining whether the Didder is financially quali¬ 
fied. because the probabilities are that if he gets a bond he is well 
qualified financially. 

Mr. Duffey of Ohio. Do you not think that the Government 
should know the responsibility of the contractor? 

Mr. Laws. We do make a check on them, but I do think tljiat the 
acid test frequently is whether that man has been able to show 
enough cash to the surety company or indications of cash so that he 
can get a bond. i 

Mr. Robsion. Over a period of years they have had opportunities 
to check up on these fellows and know all about them, as to whether 
they are morally and financially responsible. 

3ftr. Perkins. Would not the practice of having the Government 
bond itself tend to throw the contracts more into politics? i 

Mr. Laws. I do noth think it would. 

Mr. Perkins. I will not refer to any of the cases that appealred in 
the newspapers, but there were a number of cases where it appeared 
that contracts were rejected three times until some particular con¬ 
tractor got the job. 1 do not know how much merit there is in that. 

Mr. Laws. Of course, here was no merit in that. I know the 
situation to which you are referring, and there were no political 
considerations involved. 

Mr. Miller. You were diverted from a very important statement 
in connection with a question propounded to you by Mr. Pdrkins, 
in connection with a man furnishing, say. cement for the foundation. 

Mr. Laws. Yes. If. despite the fact that the contractor’s Repre¬ 
sentative has checked that work on the foundation, the work j>f his 
subcontractor, and despite the fact that the construction engineer 
representing the United States has checked it and made a favqrable 
report, and on the basis of that report SX) percent has been paid by the 
United States—if, despite all that, the foundation does turn out to 
be defective before the job is completed, the result would be! that 
the contractor had paid his subcontractor before he should have! been 
paid. 

Mr. Miller. Would that happen very often? 

Mr. Laws. I should say very rarely if ever. I have never heard 
of such a case. j 

Mr. Miller. We have thought about that question some. We have 
visioned where it might happen, but you think it would be a rare 
instance ? 

Mr. Law’s. Yes, sir; and I do not believe that anything in thi£ bill 
in any event would affect it. 

Mr. Robsion. It could hardly be without collusion. 

Mr. Law’s. I should think not, but in any event, this bill does not 
specify anything, as to the contractual provisions for payment as 
between contractor and subcontractor. I suppose that if this; bill 
w’ere passed, that would be handled in the same w*ay as at present by 
the contractor. So far as the bill is concerned, contractors cpuld 
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provide that no payment should be made to the foundation subcon¬ 
tractors until a year after the work was completed. 

Mr. Perkins.' Have you any knowledge as to what proportion of 
these contracts are riot finally paid out by the contractors ? 

Mr. Laws. No. 

Mr. Perkins. And how many are eventually made good by the 
surety company? 

Mr. Laws. I can get that information very readily. It is a com¬ 
paratively small number. I could not give it sufficiently accurately, 
but I did see a report to some committee in Congress, I think, just a 
day or two ago. 

Mr. Miller. Is not that in this report that was made to Mr. Mead’s 
committee? 

Mr. Laws. I think that that is the one that I had reference to. It 
seems to me that I saw that yesterday. 

Mr. Perkins. You think that there is ground for remedial legis¬ 
lation by reason of the delay in payment to subcontractors and 
materialmen ? 

Mr. Laws. Yes. 

Mr. Robsion. And that is the primary purpose of this amendment ? 

Mr. Laws. Yes. sir. 

Mr. Miller. We were discussing this, Mr. Laws, just as lawyers. 
This committee. I think, is rather loath to disturb existing law and 
existing court decisions where we can correct the difficulty without 
doing so, and we had discussed trying to amend the present Heard 
Act by inserting a brief provision in it. Personally, I have thought 
about'it some, and I do not see how we can do it without going into 
the situation about as fully as you have gone into it, or about as 
fully as it is gone into by some of these bills. 

This H. R. 6677 follows the language of the Heard Act whenever 
it is possible to do so. and I notice that you follow the language of 
the Heard Act whenever it is possible to do so. 

Mr. Laws. Yes, sir. 

Mr. Miller. I want to ask you about this provision in your draft 
which is in subsection (b) of section 1, where you provide for a 
payment bond. Now, this H. R. 6677 provides that— 

A payment bond with a surety or sureties satisfactory to such officer, for 
the protection of all persons supplying labor and material in the prosecution 
of the work provided for in said contract for the use of each such person. 
Said payment bond shall be in a sum not less than one-half of the total amouut 
payable by the terms of the contract: Provided, That whenever the total 
amount so payable shall be not less than $5,000,000 nor more than $10,000,000. 
a bond in a sum not less than one-fourth of the amount payable under the 
terms of the contract may be accepted and if the amount payable under any 
such contract exceeds the sum of $10,000,000 a bond in the sum of $2,500,000 
- may be accepted. 

Mr. Laws. I think that that would be a good provision. 

Mr. Miller. In lieu of your subsection ? 

Mr. Laws. Yes, sir. 

Mr. Miller. Have you compared this H. R. 6677 with your draft? 

Mr. Laws. I read it rather carefully, and, quite frankly. I had 
intended to take the “ provided ” clause from section 2 of H.' R. 6677, 
and the rest really follows it closely, with the exception of one or 
two points that we discussed. 

Mr. Miller. This proposal with respect to notice to the con¬ 
tractors is one that has given me a great deal of trouble. 
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Mr. Laws. I can see elements of unfairness in not requiring! notice. 
Mr. Miller. Have you any other suggestions to offer? 

Mr. Laws. No, sir. I might just say, as a practical consideration, 
that I do not believe many people are going to sue without getting 
in touch with the person whom they are going to sue in advance of 
instituting action. , 

(Thereupon, after an informal conference among the members of 
the subcommittee, further consideration of these bills was deferred 
until Monday morning, May 6, 1935, when the subcommittee agreed 
to meet in executive session.) 

Treasury Department, 
Washington, D. C. March 23, j 1935. 

Hon. Hatton W. Sumners, 

Chairman Committee on the Judiciary, House of Representatives. 

Dear Mr. Chairman : Receipt is acknowledged of your request of February 
5, 1935, for an expression of the views of this department on bill (H. R. 2068) 
for the protection of subcontractors, labor, and materials employed in public 
works. 

The major purpose of the bill seems to be to afford greater protection to 
subcontractors, laborers, and materialmen by shortening the period jwithin 
which action may be instituted by them against the surety. With this purpose, 
the Treasury Department is fully in accord, as there have been many instances 
in which several years have elapsed after the performance of the work : before 
a judicial remedy was available under the existing law. 

However, there are certain changes in the bill which the Treasury Depart¬ 
ment deems advisable. They are as follows: 

1. Paragraph (1) of the bill limits the time within which suit m^y be 
instituted by the United States on the performance bond. There is no such 
limitation in the present act, and it is considered undesirable. It is also felt 
that the i>erformance bond should be more specifically described: It is suggested 
that in lieu of the present paragraph (1), something along the following line 
be substituted: 

“ By a performance bond, with a surety or sureties satisfactory to the 
officer awarding such contract and in such amount as he deems adequate for 
the protection of the United States, guaranteeing to the United States complete 
performance of such contract.” 

2. It is felt that the additional bond should also be described in somewhat 
greater detail. Accordingly, the following is suggested in lieu of paragraph 
(2) of the bill: 

“A payment bond, with a surety or sureties satisfactory to such officer and 
in such amount as he deems adequate for the protection of all persons supply¬ 
ing labor or materials in the prosecution of the work provided for ini such 
contract, guaranteeing to the United States for the use of each such person 
payment in full for such labor and materials.” 

3. In line 10. page 2, it is suggested that “ district court ” rather 1 than 
“ appropriate court ” be specified. 

4. The second paragraph on page 2 of the bill, provides that suit shall not 
be commenced prior to 90 days from the date upon which the last of the labor 
or material was supplied. It is believed that the bill would be somewhat 
clarified by the substitution of a provision along the following lines: ; 

“ No such suit shall be commenced prior to 90 days from the time When 
payment was due for the labor or material for which the claim is madej and 
every such suit shall be commenced not later than 12 months from the da|te of 
final settlement under the contract.” 

5. The first paragraph on page 3 of the bill requires those persons having 

no contractural relationship with the general contractor to give written notice 
to the contractor within 90 days after the supplying of the labor or matejrial; 
and provides that in the event of failure to give such notice, there sha}l be 
no right of action. It is feared that the practical result of this clause wiould 
be to debar from relief practically all labor claims and claims of the smaller 
business units furnishing material. Moreover, it is not considered that ^uch 
notice is necessary as a matter of fairness to the surety. This Department 
accordingly feels that it is extremely important that the first paragraph on 
page 3 be entirely eliminated. | 

6. The first paragraph on page 4 of the bill provides for the proration 
among judgment creditors of the amount due from the surety in the eVent 
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that/'fcuch amount is insufficient to pay all. It is believed that this provision 
would have the effect of nullifying the purpose of the act. Under it, it is 
probable that a surety would be able to enjoin the enforcement of a judgment 
until the expiration of the time (12 months after final settlement of the con¬ 
tract) within which suit could be instituted on the additional bond. In lieu 
of such paragraph, the following is suggested: 

** In any suit under this act, the sureties on the additional bond may pay 
into court for distribution among all claimants the full amount of their 
liability under the additional bond. Upon so doing, they will be relieved from 
further liability. Judgments recovered by claimants under this act shall have 
1 priority among themselves in the order of their entry.’* 

It is realized that, in an exceptional case, the provision suggested above 
may result in there being no fund available for the payment of a particular 
claimant whose suit, without fault on his part, was delayed. However, it is 
not felt that such cases would occur with sufficient frequency to warrant a 
provision requiring the enforcement of judgments to await the expiration of 
the time limitation for institution of suits. 

7. Section (c) on page 4 of the bill incorporates, by reference, section 1126- 
of the Revenue Act of 1926 ( 44 Stat. 122). The statute in question provides 
that wherever, by the laws of the United States, any person is required to 
furnish any bond, such person may, in lieu of sureties, deposit as security 
United States Liberty bonds or other bonds or notes of the United States. 
It is therefore suggested that paragraph (c) is surplusage, and its deletion 
is recommended. In the event that it is retained in the bill, attention is 
called to Public Act No. 3. Seventy-fourth Congress, approved February 4. 
1935, which amends the statute so as to permit of the dei*>sit of obligations 
guaranteed as to principal and interest by the United States—it being thought 
that some reference to the amendment may be detuned desirable. 

8. The bill, in that it provides for two bonds, is similar to legislation in effect 
in the Commonwealth of Pennsylvania. In the case of Sundheim v. School 
District of Philadelphia (311 Pa. St. 90. 166 A. 365). the Supreme Court of 
Pennsylvania distinguished the Federal decisions under the Heard Act in 
arriving at the conclusion that a surety who had paid claims of materialmen 
was not subrogated to the rights of the contractor on the construction contract, 
and accordingly was not entitled to secure the funds due under the contract in 

i priority to general creditors of the contractor. It is felt that a surety who has 
met its obligations under the additional bond should be entitled to priority of 
payment from any funds remaining due from the United States under the con¬ 
struction contract. Accordingly, the insertion in the bill of a clause along the 
following lines is recommended: 

“Any unpaid portion of the contract price, including any sum due for addi¬ 
tions to the contract, shall be applied first, to the completion of the public 
work: second, to the payment of unsatisfied judgments recovered by claimants 
against the contractor for labor or material on the public work; third, to the 
payment of unsatisfied judgments recovered by claimants under the additional 
bond; and fourth, to reimburse the surety for any claim or claims paid by it 
under either the performance bond or the additional bond.” 

9. Provision is made in the final paragraph of the bill that it shall become 
effective upon approval but that any contract entered into or rights or 
remedies that have accrued prior to that date shall be enforced without regard 
to the act. The Heard Act is not specifically repealed or amended. It is sug¬ 
gested that it may be deemed desirable to specifically repeal the existing legis¬ 
lation dealing with this subject matter. It is also pointed out that it is ad¬ 
ministratively desirable that the effective date be -postponed for a sufficient 
period after approval to\ permit of the preparation “of the necessary new forms 
and the dissemination among the various Departments of the* fact of its 
enactment. If these suggestions meet with your approval, the following clause 
is suggested: 

“ This act shall take effect upon the expiration of 30 days after the date of 
its approval, but shall not apply to any contract awarded pursuant to any 
invitation for bids issued on or before the date it takes effect, or to any persons 
or bonds in respect of any such contract. The act entitled ‘An act for the pro- 
1 tection of persons furnishing materials and labor for the construction of public 
works’, approved August 13, 1894. as amended (U. S. C., title 40. sec. 270), 
i is repealed, except that such act shall remain in force with respect to contracts 
for which invitations for bids have been issued on or before the date this act 
takes effect, and to persons or bonds in respect of such contracts.” 

Very truly yours, L. W. Roberts. Jr.. 

X Acting Secretary of the Treasury. 
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June 19, 1935.—Committed to the Committee of the Whole House on thje state 
of the Union and ordered to be printed 


Mr. Miller, from the Committee on the Judiciary, submitted the 

following j 

REPORT | 

[To accompany H. R. 8519] 

I 

i 

The Committee on the Judiciary, having considered H. R. 8519, 
requiring contracts for the construction, alteration, and repair of any 

S ublic building or public work of the United States to be accompanied 
y a performance bond protecting the United States and by an addi¬ 
tional bond for the protection of persons furnishing material and labor 
for the construction, alteration, or repair of said public buildings or 
public work, reports the same favorably to the House with the 
recommendation that it do pass. 

This proposed legislation supersedes the Heard Act, which it repeals, 
dealing with bonds of contractors on public works. After considerable 
complaint with regard to the working of the Heard Act had come to the 
Committee on the Judiciary, particularly from subcontractors jwho 
have experienced in many cases what seems to your committee tp be 
undue delay, with resultant hardships, in the collection of moneys 
due them by suits on bonds under the procedure prescribed byj the 
Heard Act, the committee appointed a subcommittee to consider all 
of a number of proposed amendments which had been introduced in 
the House and referred to the committee. Extensive hearings tyere 
held by the subcommittee, at which representatives of contractors, 
surety companies, and the Government were heard. 

The Treasury Department expressed its accord with the purpose 
sought to be accomplished in the following language contained i|n a 
letter dated March 23, 1935, addressed by the Secretary to the chair¬ 
man of the committee with regard to H. R. 2068, one of the bills 
considered by the subcommittee, and which is superseded by jthe 
reported bill, H. R. 8519: 

The major purpose of the bill seems to be to afford greater protection to Sub¬ 
contractors, laborers, and materialmen by shortening the period within which 
action may be instituted by them against the surety. With this purpose jthe 
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Treasury Department is fully in accord, as there have been many instances in 
which several years have eiapsed after the performance of the work before a 
judicial remedy was available under the existing law. 

PROCEDURE WITH EXISTING LAW 

The Heard Act is set out in full at the end of this report in com¬ 
pliance with the Ramseyer rule. It will be observed that under this 
act, there is but one bond provided by the contractor, which serves 
as protection both for the United States and for subcontractors, 
material men, and laborers. 

If suit is brought by the United States on the bond other claimants 
may intervene and have their claims adjudicated, subject to the pri¬ 
ority of the United States. If, however, no suit is brought on the 
bond by the United States, the claimants must wait until 6 months 
after the completion and linal settlement of the contract before tliey 
may initiate suit. In the case of works requiring a long period of 
time to complete, this may mean a delay of years before the sub¬ 
contractors, material men, and laborers are even permitted to bring 
suit on the bond, and months more of delay occur before judgment 
is entered. Under such circumstances it appears that claimants fre¬ 
quently find themselves under the necessity of choosing whether they 
will wait years for their money or accept compromises which, if they 
do not involve greater loss, at least destroy the profitableness of tiie 
contract. Those in financial stringency, of course, have no choice 
but the latter alternative. 


PROCEDURE UNDER H. R. 8519 

Under this bill the contractor on all contracts of more than $2,000 
will furnish two bonds: 

(а) A performance bond satisfactory to the officer of the Govern¬ 
ment awarding the contract in such amount as he shall deem adequate 
for the protection of the United States; and 

(б) A payment bond for the protection of all persons furnishing labor 
or material in the prosecution of the work provided for in such con¬ 
tract. The amount of the payment bond is determined by the amount 
of the contract, as follows: 

Contract: Bond 

Not more than $1,000,000_One-half of amount of contract. 

Between $1,000,000 and $5,000,000. 40 percent of auiouut of contract. 

Over $5,000,000.$2,500,000. 

The right to sue on the payment bond and prosecute his action to 
judgment and execution accrues to any person protected by the bond 
90 days after the last of his labor was performed or material supplied 
if lie has not been paid within that time. The suit must be brought 
in the district court of the district where the contract was to be per¬ 
formed and may not be commenced after the expiration of i year 
from the date of final settlement of the contract. 

One protected by the bond must be vigilant in the prosecution of 
liis rights thereunder or take the chance of finding the bond depleted 
by the executions of those more prompt than he, or perhaps find the 
door entirely closed against his suit by limitation. “Equity aids 
the vigilant.” 
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A sub-subcontractor may avail himself of the protection of the bond 
by giving written notice to the contractor, but that is as fair as the bill 
goes. It is not felt that more remote relationships ougjit to come 
within the purview of the bond. 1 

In compliance with clause 2a of rule XIII, existing law j which it is 
proposed to repeal is set out in full below: j 

j 

UNITED STATES CODE, TITLE 40, SECTION 270 j 

Bonds of contractors for public buildings or works; rights of persorjs furnishing 
labor and materials: Any person or persons entering into a formal contract with 
the United States for the construction of any public building, or theiprosecution 
and completion of any public work, or for repairs upon any public]building or 
public work, shall be required, before commencing such work,*to execute the usual 
penal bond, with good and sufficient sureties, with the additional obligation that 
such contractor or contractors shall promptly make payments to ]a.11 persons 
supplying him or them with labor and materials in the prosecution tyf the work 
provided for in such contract; and any person, company, or corporation who has 
furnished labor or materials used in the construction or repair of any piublic build¬ 
ing or public work, and payment for which has not been made, shall have the 
right to intervene and be made a party to any action instituted by jthe United 
States on the bond of the contractor, and to have their rights and claims adjudi¬ 
cated in such action and judgment rendered thereon, subject, however, to the 
priority of the claim and judgment of the United States. If the fulllamount of 
the liability of the surety on said bond is insufficient to pay the full (amount of 
said claim and demands, then, after paying the full amount clue the United States, 
the remainder shall be distributed pro rata among said interveners. If no suit 
should be brought by the United States within six months from the Completion 
and final settlement of said contract, then the person or persons supplying the 
contractor with labor and materials shall, upon application therefor, arjld furnish¬ 
ing affidavit to the department under the direction of which said work has been 
prosecuted that labor or materials for the prosecution of such work! has been 
supplied by him or them, and payment for which has not been made, bei furnished 
with a certified copy of said contract and bond, upon which he or they shall have 
a right of action, and shall be, and arc hereby, authorized to bring suit in the 
name of the United States in the district court of the United States in the district 
>n which said contract was to be performed and executed, irrespective of the 
amount in controversy in such suit, and not elsewhere, for his or their use and 
benefit, against said contractor and his sureties, and to prosecute the sanjie to final 
judgment and execution: Provided, That where suit is instituted by any of such 
creditors on the bond of the contractor it shall not be commenced until! after the 
complete performance of said contract and final settlement thereof, and shall be 
commenced within one year after the performance and final settlement of said 
contract, and not later: And -provided further , That where suit is so instituted by 
a creditor or by creditors, only one action shall be brought, and any creditor may 
file iiis claim in such action and be made party thereto within one year from the 
completion of the work under said contract, and not later. If the recovery on 
the bond should be inadequate to pay the amounts found due to all of said cred¬ 
itors, judgment shall be given to each creditor pro rata of the amount of the 
recovery. The surety on said bond may pay into court, for distribution among 
said claimants and creditors, the full amount of the sureties’ liability, tojwit, the 
penalty named in the bond less any amount which said surety may have had to 
pay to the United States by reason of the execution of said bond, and (upon so 
doing the surety will be relieved from further liability: Provided further, That 
in all suits instituted under the provisions of this section such personal riotice of 
the pendency of such suits, informing them of their right to intervene as the court 
may order, shall be given to all known creditors, and in addition thereto notice of 
publication in some newspaper of general circulation, published in the State or 
town where the contract is being performed, for at least three successive! weeks, 
the last publication to be at least three months before the time limited thprefor. 
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374 Endorsed: Filed May 2 1940 Charles E. Stewart, 
Clerk 

Appearances: 

Prentice E. Edrington, Esq. 

On Behalf of all the Defendants 
Alexander M. Heron, Esq. 
and 

William L. Owen, Esq. 

On behalf of Noland Company, Incorporated. 

Jackson E. Price, Esq. 

Assist. Solicitor, Interior Department. 


Mr. Heron: It is hereby stipulated that notice of the iime 
and place of the taking of these depositions, and the names 
of the witnesses, is hereby waived, and these depositions 
may be taken before Christabel E. Hill, a Notary Public in 
and for the District of Columbia. 


375 


Endorsed: Filed May 2 1940 Charles E. Stewlart, 
Clerk " ! 


Proceedings and Testimony 


Whereupon, Floyd E. Dotson, being of lawful age, ivas 
produced as a witness by and on behalf of the Noland Com¬ 
pany, Incorporated, having been first duly sworn by m0, a 
Notary, was examined and testified as follows: 


Direct Examination 

I 

Bv Mr. Heron: 


Q. You are Mr. Floyd E. Dotson? A. That is right! 

Q. What is your address? A. My business address is 
18th and C Streets, N. W.—Department of Interior. 

Q. What is your official occupation? A. Chief Clerk of 
Interior Department. 

Q. How long have you held that position? A. Since Jjuly 
1,1935. ! 

Q. I refer your attention to the contract of Irwin & 
Leighton with the United States acting through the In¬ 
terior Department for the construction of the library build¬ 
ing at Howard University, dated December 5, 1936, jjnd 
ask you what, if any, connection you had with the 
376 preparation of this contract? A. I served on the 
Board appointed by the Secretary of the Interio^ to 
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consider bids and recommend an award for this building. 
The contract forms were prepared in my office. 

Q. Do you know from what source the funds for this job 
were made available? A. From Public Works Adminis¬ 
tration allotment, made under date of October 28, 1933. 

Q. By whom was that allotment made? A. It was made 
by the Administrator of Public Works. 

Q. Why was payment bond on Standard Form No. 25A 
required? 

Objection by Air. Edrington: Objected to on the grounds 
that witness would not know why a bond was taken, besides 
it is immaterial and irrelevant. 

A. Since public works funds were involved it was re¬ 
quired by Public Works Administration Bulletin No. 51. 

By Mr. Heron: That is all. 

377 Cross Examination 

By Mr. Edrington: 

Q. The Interior Department has made many allotments 
to State aid jobs under the National Industrial Recovery 
Act, has it not? A. No, not the Interior Department. 

Q. Well, the Federal Administrator of Public Works, 
Mr. Harold L. Ickes, has made numerous allotments to 
states and municipalities for building various types of 
buildings, has he not ? A. I know nothing about that. 

Q. Why do you know about this particular thing then, 
the library building at Howard University? A. This proj¬ 
ect was handled in my office. 

Q. Don’t you know that Bulletin No. 51 applies to all 
Public Works Administration projects? A. I cannot say. 

Q. Don’t you know that payment bond under the Miller 
Act is not required on all WPA projects? A. I cannot say. 

Q. Will you point out in Bulletin No. 51 where it says 
that payment bond under Miller Act is required to be given 
in connection with this contract? You have before you 
Bulletin No. 51, can you point out the section that you 
referred to that you claim requires payment bond 

378 be given? A. Section 2A. 

Q. May I have that copied off in evidence, the 
Section you referred to? A. Also Section 5. 
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I 


Mr. Edrington: In connection with witness’ testimony 
I offer in evidence the document from which witness j read, 
entitled “Federal Emergency Administration of Ipublic 
Works,” Harold L. Ickcs, Administrator, Washington;, Bul¬ 
letin No. 51, issued by the United States Government Print¬ 
ing Office, Washington, 1935, and ask that it be marked 
Defendants’ Exhibit #1. 

i 

(Sections referred to above follow) 


Sec. 2. (a) The forms required for general use inj con¬ 
nection with construction and repair projects are as fol¬ 
lows: 


U. S. Government Combined Form No. P.W.A. 50. ! 

U. S. Government Form of Contract No. P.W.A. 51. j 

U. S. Government Standard Form of Bid Bond No. 24. 

U. S. Government Standard Form of Performance l^ond 
No. 25. 

U. S. Government Standard Form of Payment Bond No. 
25 A, for the protection of labor and materialman, pursu¬ 
ant to Public Act No. 321, Seventy-fourth Congress,! ap¬ 
proved August 24, 1935. | 

Sec. 5. Neither bid nor performance bonds shall gen¬ 
erally be required when the execution of Form No. P.W.A. 
51 is not required or is waived, but the contracting officer 
must, when required by statute, or in the absence 6f a 
statute may, in liis discretion, require either or both of 
such bonds. 

Q. Don’t you know that particular Bulletin and whgt is 
in it refers to public works of the United States, that is to 
buildings owned and operated by the United States? 

379 Objection by Mr. Heron: I object to that question 
on the grounds that the Bulletin is self-cxplanat<pry. 

A. I cannot answer that question. 

Q. What specific appropriation did the money come ftom 
for the building of the library at Howard University? jAs 
a matter of fact do you know whether the appropriation or 
allotment for the building of the Howard University library 
came out of $3,300,000.00 appropriated by Congress under 
Act of January 16, 1933—the Act generally known as 'the 
National Industrial Recoveiy Act? A. I am of the opinion 
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that it came from that fund. Though a portion of it may 
have been a different allotment. 

Q. The procedure as I understand it was that the Secre¬ 
tary of the Interior acting as Federal Administrator of 
Public Works recommended to the President certain allot¬ 
ments, and he, the President, approved or rejected them? 
A. That is right. 

Q. That was one of the allotments approved by the 
President ? A. That is my understanding. 

Q. Has the Interior Department any record of receiving 
from the Howard University a resolution of its Board of 
Trustees, or any action of that corporation, consenting that 
the building should be a government building? A. 
380 As far as I know, I don’t recollect any such action 
of the Board of Howard University. 

Mr. Edrington: That is all. 

Re-direct Examination 
By Mr. Heron: 

Q. These allotments which were made, were made by the 
Secretary of Interior acting in his capacity as Federal 
Administrator of Public Works, were they not? A. That 
is correct. 

Q. They were made from the general appropriation of 
Congress in order to put N.I.R.A. program into effect, is 
that correct? A. That is correct. 

Q. Was there any specific appropriation of Congress for 
this librarv building at Howard Universitv, as far as vou 
know? A. There was an appropriation made in the year 
1930 or 1931 or 1932. The amount appropriated was later 
impounded and not used. 

Mr. Heron: That is all. 

There being no further interrogatories propounded the 
witness was dismissed. 

FLOYD E DOTSON 
Signature of Witness . 

Subscribed and sworn to before me this 2nd dav of Mav, 
1940. 


(Notarial Seal) 


CHRISTABEL E. HILL 
Notary Public. 


IRWIN ET AL. VS. TJ. S. A. ETC. 


149 


i 

j 

i 
! 
i 

j 

i 

381 The testimony of John J. Madigan, taken before 

Christabel E. Hill, a Notary Public, as Commis¬ 
sioner, on the 30tli day of April, A. D. 1940, at 11 o’clock 
A. M., Eastern Standard Time, at Room 6009, Old Interior 
Department Building, Washington, D. C., to be r<iad in 
evidence on ^behalf of the Use Plaintiff in the above entitled 
action is as follows: ! 

i 

382 Direct Examination 

i 

i 

By Mr. Heron: 

i 

Q. Will you please state your name and address!? A. 
John J. Madigan. Mv home address is 3601 Connecticut 
Avenue, Washington, D. C. 

Q. What is your occupation ? A. Executive Officer,' Pub¬ 
lic Works Administration. 

Q. How long have you held that office? A. Sincl? the 
middle of May, 1935. 

0. Do vou have in vour custodv official records? A. I do. 

V» f • V 

Q. Do you have among them Public Works Administra¬ 
tion Bulletin No. 51, issued in December, 1935? A. Ijliave 
the revised edition as of October 1, 1935. j 

Q. That is right I see it is October. Do your records 
disclose bv what authority that Bulletin was issued? A. 
They do. 

Q. By what authority was it issued? A. By the authority 
of the Federal Emergency Administrator of Public Wbrks. 
Q. Who was the Administrator? A. Harold; L. 
Ickes. 

383 Q. From what paper are you reading? A. From 
the draft of the Bulletin No. 51, as printed byj the 

United States Government Printing Office, Washington, 
1935. j 

Q. How do you identify the authority under which; the 
Bulletin No. 51, dated October 1, 1935, was issued? A.i By 
familiarity with the signature of the official who approved 
the issuance of the Bulletin, Harold L. Ickes. 

Q. Is the signature of Harold L. Ickes appearing on 'this 
draft his genuine signature? A. It is. 

Q. Can you furnish us with a copy of that Bulletin, SNo. 
51? A. Yes. j 

i 

i 


| 

i 
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Q. I hand you what purports to be a printed copy of 
Bulletin No. 51, United States Government Printing Office, 
dated Washington: 1935, and ask you if it is a copy iden¬ 
tical in content with the original Bulletin which you have 
just described, bearing the signature of Mr. Ickes? A. It is. 

Mr. Heron: I hand the Notary this Bulletin No. 51, which 
I offer in evidence and ask the Notary to mark it Plaintiff’s 
Exhibit #1, Madigan. 

Q. Can you furnish us with a photostatic copy of the 
cover page of the original Bulletin No. 51, showing Mr. 
Ickes’ signature? A. I can. 

384 Mr. Heron: I offer in evidence this photostatic 
copy of the cover page of the original Bulletin No. 

51, and ask the Notary to mark it Plaintiff’s Exhibit #2, 
Madigan, and attach it to the deposition. 

Q. Do you know whether or not this Bulletin No. 51, 
Revised October 1, 1935, was promulgated generally among 
the executive department of the Government? A. It was 
in connection with Federal projects. 

Q. Can you tell me whether or not the building of the 
library building at Howard University was a Federal proj¬ 
ect or a non-Federal project? 

Objection by Mr. Edrington: I object to that question, 
because it is purely a question of law for the Court to 
decide and not for the witness. 

A. From my point of view this was a project known as a 
Federal project as contrasted with the non-Federal proj¬ 
ects. 

Q. Do I understand that the activity of the Public Works 
Administration was divided generally into Federal and non- 
Federal projects? A. That is right. 

Mr. Heron: That is all. 

385 Cross Examination 

By Mr. Edrington: 

Q. Do you feel this library building at Howard Univer¬ 
sity was considered by thie Bureau as a Federal project? 
A. Yes, Sir. 
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Q. Did vou know that the United States did not own the 

i 

land on which that library building was built? A. No. 

Q. You didn’t know that Howard University is a private 
corporation? A. What concern has that to do witjh iny 
answer? j 

Q. You made a statement that the Howard University 
library building was a Federal project and I want to'know 
how you arrive at your opinion? A. I tried to nuike it 
plain that I was expressing my personal official opinion 
whether it was one of the two kinds of projects Public 
Works Administration deals with, namely Federal or non- 
Federal. It is in the Federal class as contrasted withj non- 
Federal projects. 

Q. Who put it in that group? A. The Administrator 
would have put it in whatever category it wajs in. 
386 Q. Because the Administrator put it in that plass 
is your reason for saying it is a Federal project. 
The allotment was presumably for public works of! the 
United States. A. I do not have all the information neces¬ 
sary to answer the questions you are propounding. Itjwas 
questions around the bulletin that I expected to answer, if 
other questions are to be asked it is necessary for mie to 
know and get the proper records. j 

Q. In your opinion this is a public work, Federal project 
class ? I 


Objection by Mr. Heron: I object on the ground that 
witness has answered the question by stating classification 
was made by the Administrator. 

Q. That is your only reason for stating it is a public 
work of the United States, because Mr. Ickes placed it in 
that category? 

Objection by Mr. Heron: I object. Witness did not Isay 
it was a public work of the United States, but a Federal 
project. 

Q. I correct my question. Your only reason for saying 
it is a Federal project is because Mr. Ickes as Administra¬ 
tor of Public Works placed it in that category? j A. 
387 We have two types of projects under the Public 
Works Administration, non-Federal and Federal, 
and I know the project to which you refer is not one of 
those included in any of our non-Federal lists. 
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Q. Non-Federal projects—What types of projects arc 
they? A. All types of projects—buildings of various 
kinds, sewers etc. 

Q. It includes school houses, court houses etc. in munici¬ 
palities, cities or states? A. Yes. 

Q. Is it not a fact that Bulletin No. 51 is attached to 
some or all non-Federal project contracts? 

Objection by Mr. Heron: I object to this question on 
the ground that Bulletin No. 51 is self-explanatory. 

A. As proper. 

Q. Do you know anylhing about the appropriation or 
allotment for this library at Howard University? A. I do 
not know. 

Q. Do you know anything about an appropriation by 
Congress to build that building? A. I do not know about 
that. 

38S Q. You do not know where the funds came from 
for the building of that librarv building? A. I do 

not. 

By Mr. Edrington: That is all. 

Re-direct Examination 
By Mr. Heron: 

Q. Is my^ understanding correct that non-Federal proj¬ 
ects are those where contracts are let by a party other than 
the United States, and Federal projects are those let by 
the United States direct? If you are not satisfied to an¬ 
swer simply say so. A. The non-Federal projects, as I 
have heretofore stated, are those projects under which the 
Public Works Administration enters into a contract with 
public bodies for the construction of projects of various 
types. The Federal projects as we refer to them in con¬ 
trast to those non-Federal projects, are the projects re¬ 
sulting from the allocation of funds to Federal Depart¬ 
ments and agencies. 

Q. When you speak of a contract between the United 
States and a public body constituting non-Federal projects, 
do I understand that vou mean bv that a loan contract to 

* V 

the municipality? A. It may be a loan, or loan and grant, 
or grant only. 

By Mr. Heron: That is all. 
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3S9 Re-cross Examination 



By Mr. Edrington: 


Q. Are there any instances when the Federal Emergency 
Administrator of Public Works has entered into contracts 
of a semi-public nature where the funds were appropriated 
or allocated by the Administrator and the contract signed 
by him or by a subordinate in his office? A. I do not kbow 
of any. 

By Mr. Edrington: That is all. 

There being no further interrogatories propounded j the 
witness was dismissed. 


JOHN J. MADIGAN 

Signature of Witness 

Subscribed and sworn to before me this 2nd dav of May, 
1940. * i 


OHRISTABEL E. HILL 
(Notarial Seal) Notary Public, D. C. 


391 Filed May 2 1940 Charles E. Stewart, Clerk 


Plaintiff’s Exhibit it 2, Madigan 
Federal Emergency Administration of Public "Works 
Harold L. Iekes, Administrator 
Washington 


Bulletin No. 51 

Information relating to the negotiation and administration 
of contracts for federal projects under Title II of the 
National Industrial Recovery Act 

Part I. Instructions to Contracting Officers 
Part IT. Instructions to Bidders and Contractors 

i 

Revised October 1, 1935 

These instructions supersede any instructions previously 
issued under authority of the administrator which n^ay 
conflict herewith 

United States Government Printing Office 
Washington: 1935 

C. E. HILL 

(Notarial Seal) Notary Public, D . C. 
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595 Thereupon Dr. Mordecai W. Johnson was called 
as a witness for and on behalf of the defendants, 
dulv sworn bv the Notary Public, and then examined and 
testified as follows: 

Direct Examination 

Bv M r. Edrington: 

Q. I)r. Johnson, what is your business and occupation? 
A. President of Howard University, education. 

Q. Is the Howard University of which vou are President 
the same Howard University situated in the Oitv of Wash- 

* mr 

ington for which a library building was constructed bv 
Irwin & Leighton as general contractors? A. It is. 

Q. How long have you been President of Howard Uni¬ 
versity? A. Since July 1st, 1926, formally; actually since 
September 1st, 1926. 

396 Q. Prior to the time that you became President 

were vou associated with the University in anv ca- 
• * * 

pacitv? A. No, except occasionally as a lecturer. 

Q. And you have continuously served as President from 
1926 to date? A. Yes, sir. 

Q. A period of some fourteen years? A. Yes, sir. 

Q. Is Howard University the same University referred 
to in an Act of Congress approved March the 2nd, 1S67, of 
which Act is here produced a copy, certified by the Archiv¬ 
ist of the United States as a true copy? Will you look at 
that and see if that relates to the same Howard University 

of which vou are the President at this time? A. Yes, sir. 
* 

Q. And that is the Act that incorporated Howard Uni¬ 
versity? A. It is. 

Mr. Edrington: In connection with the witness’ testi¬ 
mony I offer in evidence the duly certified copy of Act of 
Congress, Public Act No. 77, approved March 2, 1867, as 
certified by the Archivist of the United States, as Defen¬ 
dants’ Exhibit Johnson 1. 

(The document so produced and identified is filed here¬ 
with, marked Defendants’ Exhibit Johnson 1.) 

Q. Dr. Johnson, I show you what purports to be a copy 
of an Act for the relief of Howard University, approved 
June 16, 1882, duly certified, and ask you if you know 


I 


IIUVIN ET AL. VS. U. S. A. ETC. j 155 

I 

! 

whether or not, according to the records of your 
397 office, this is k an Act relative to the Howard Uni- 
versity of which you are President. A. I know of 
this Act. ; 

Q. What is that, sir? A. I know of this Act. j 

Q. That applies to your University, does it not? A. Yes, 
sir. j 

Q. Howard University? A. Yes, sir. 

Mr. Edrington: In connection with the witness’ testi¬ 
mony I offer in evidence the duly certified copy of an Act 
for the relief of Howard University, approved .Tune 116, 
1882, Public No. 118, and ask that it be marked Defendants’ 
Exhibit Johnson 2. 

(The document so produced and identified is filed liejrc- 
with, marked Defendants’ Exhibit Johnson 2.) j 

Q. I show you a copy of a third Act of Congress, amend¬ 
ing Section 8 of the original Act of Incorporation of 18(67, 
and ask you whether or not you are familiar with that A|ct, 
of December 13, 1928 and whether that also applies ito 
Howard University. A. Yes. j 


Mr. Edrington: I offer this document in evidence ajid 
ask that it be marked Defendants’ Exhibit Johnson 3. 

(The document so produced and identified is filed here¬ 
with, marked Defendants’ Exhibit Johnson 3.) 

Q. Dr. Johnson, I understand that your University lias 
published a small booklet, which has in it not only the Acts 
of Incorporation, the amendments, and so forth, biit 
398 also vour Bv-laws. i 

I show you such a document and ask you whether 
that is published by your University and whether you knoiv 
it to be accurate. A. Yes. This is an accurate publication 
of the Act of Incorporation as amended to May 13, 193$, 
and By-Laws of the Board of Trustees of Howard Univer¬ 
sity, revised April 14, 1936. 


i 

Mr. Edrington: In connection with the witness’ testi¬ 
mony I offer this booklet and ask that it be marked Defenj- 
dants’ Exhibit Johnson 4. i 


(The document so produced and identified is filed herei- 
with, marked Defendants’ Exhibit Johnson 4.) 

i 

i 

i 

i 

i 

l 

i 
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By Mr. Heron: 

Q. Dr. Johnson, could you tell me whether or not this 
little pamphlet, which has just been described, contains a 
verbatim copy of the Articles of Incorporation? A. It is 
so understood to be, yes. 

Q. And it is complete, is it, up to April 14,1936? A. Yes. 
Q. Have there been other changes since that time? A. 
Not fundamental and structural changes. 

Q. But some additional changes? A. Yes. 

Mr. Jackson: We object to the admissibility of that 
document. 

By Air. Edrington: 

Q. Dr. Johnson, how many students are enrolled in the’ 
Universitv or how manv were enrolled at the time 

399 that the library building was being constructed— 
this library building? A. Better let me get some 

documents ! 

Q. Oh, we do not want to know exactly. Give the num¬ 
ber to us roughly. A. About twentv-tliree hundred. 

Q. About twenty-three hundred? A. Yes. 

Q. Are those day students as well as boarding students? 
A. Yes. Some are dav students. 

Q. Some are day students and some are boarding stu¬ 
dents? A. Yes. 

Q. What tuition do these students pay? A. From $125 
to $250 each, amounting in all to a sum ranging from' 
$225,000 to $240,000 a year. 

Q. A year? A. Yes. 

Q. Some of that includes their board as well as their 
tuition? A. No. That is the tuition solely. 

Q. Do they pay an additional amount for board? A. 
Yes, those who board here. 

Q. Does that go to the University? A. Yes. The board¬ 
ing and rooming facilities are supposed to be self sus¬ 
taining and thev are barelv such; both sides of the ledger 
balance. 

Q. In other words, no attempt is made to make a profit 
out of the boarding of the students? A. That is 

400 right. 
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Q. If it is carried on at cost you are satisfied? A. Yejs, sir. 
Q. From what sources does Howard University obtain 
sufficient funds to operate, aside from the revenues coming 
from tuition, room, and board? A. Well, we have a Ismail 
endowment, approximately a million dollars. j 

Q. Where did that endowment come from originally? A. 
Oh, from many sources, gifts from many sources, gifts of 
property and funds; and a half a million dollars of it was 
raised in connection with the School of Medicine; $25(0,000 
from the General Board of Education in New Yorkj and 
$250,000 coming from colored people and various friends. 
That was raised about thirteen or fourteen years ago. j 
Then we have current gifts from time to time, from (indi¬ 
viduals and from foundations. ! 

Q. Will you name some of the foundations, the big <jmes, 
that you get aid from? A. The Julius Rosenwald Fund, 
the General Education Board, the Rockefeller Foundation, 
the Carnegie Corporation, and—those are the largest bnes. 

Q. Will you kindly state, if you can, what the total budget 
of the University is in a normal year? A. It runs around 
$1,100,000 a year. ' 

Q. That is to pay the upkeep of the University, to Ipay 
the salaries of the teachers and professors? A. Thajt is 
right. It takes care of administration, instruction, opera¬ 
tion, and maintenance of the plant, including j the 
401 boarding department; also, accessory function^ of 
the Universitv. 1 

* i 

Q. You also obtain from the Federal Government certain 
funds, do you not ? A. We do. 

Q. Will you kindly state the amounts of those contribu¬ 
tions for the years 1935, 1936, and 1937, if you can? Ai It 
would be approximately $675,000. J 

Q. From the Federal Government? A. Yes. 

Q. And the difference is made up from these other funds 
that you have just spoken of ? A. From student fees aind 
these other funds. i 

Q. Do you know of your own knowledge who is the owner 
of the real estate that forms the campus here? A. Oh, yes. 

Q. Who is? A. Howard University, the trustees iof 
Howard University. j 

Q. Howard University? A. Yes. I 


I 
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Q. The title is not in the Government? A. No, sir. 

Mr. Jackson: We object to that and move to strike it 
out. 

By Mr. Edrington: 

Q. I show you a plot plan forming part of the contract 
drawings in connection with the contract for constructing 
the Howard University Library Building and ask you 
whether it bears your signature anywhere and whether you 
can tell me whether that is a part of the contract 

402 drawings. A. It does not bear my signature; but it 
has the official signature of Jesse E. Moorland, who 

was Chairman of the Executive Committee, and the signa¬ 
ture of Emmett J. Scott, Secretary. 

Q. Would you say that that is a true copy of the contract 
drawings authenticated by those signatures? A. I would. 

Q. In the lettering in the lower right hand corner it is 
described as Plot Plan, Library, Howard University, Wash¬ 
ington, D. C., Albert I. Cassell, Architect, Washington, D. 
C., Francis R. Weller, Inc., Consulting Engineers, Wash¬ 
ington, D. C. A. Yes, sir. 

Q. TJiat is part of the plans. You have seen this before, 
haven’t you? A. Exactly, yes, sir. 

Q. Now, it shows the location on the University campus 
of the new library building. A. Now, let me see. Yes; it 
does. 

Q. Is that building situated on the campus of Howard 
University? A. It is. 

Q. And on grounds owned by Howard University? A. 
it is. 

Q. As shown on that drawing? A. Yes. 

Mr. Edrington: In connection with the witness’ testi¬ 
mony I would like to offer in evidence this drawing, 

403 which is a part of the contract drawings. I got it 
from the contract drawings file. 

I ask that it be marked Defendants’ Exhibit Johnson 5. 

(The document so produced and identified is filed here¬ 
with, marked Defendants’ Exhibit Johnson 5.) 

Q. What streets would you say bound this area in wiiich 
the library building is situated? A. The library building 



IRWIN ET AL. VS. U. S. A. ETC. 


159 


is situated on a plot of ground bounded on the north by 
Howard Place, roughly; on the east by 4th Street, North¬ 
west; on the west by 6th Street, Northwest; and <!>n the 
south by College Street, Northwest. However, there are 
several other buildings in that same plot. 

Q. Yes. That is n large plot, of several squares of 
ground, isn’t it? A. That is right. 

Q. How long has that plot which you have just described, 
bounded as you have described, been owned by Upward 
University, if you know? A. I would say since its begin¬ 
ning, around seventy years now. 

Mr. Jackson: I object to the answer and move to Strike 
it out. ! 

The Witness: This is, as the Treasurer says, a pgrt of 
the original plot. j 

Bv Mr. Edrington: i 

* ^ j 

Q. Until recently—I understand until yesterday, thp In¬ 
terior Department had some supervisory control over ^tow¬ 
ard University. Is that correct? A. It continue^ to 
have. 

404 Q. It continues to have? A. Yes. 

Q. Even under this transfer? A. It will until the 
10th of the month. | 

Q. It will until the 10th of June? A. Yes. 

Q. Of what does that control consist, Dr. Johnson? jCan 
you describe it? A. Well, it is pretty exactly described in 
this last piece of legislation that has been given to me. I 
can comment on that. 

Q. You mean this one, the Defendants’ Exhibit Johnson 
3 ? A. That is right. ! 

(After examining the exhibit.) No; it does not sa^ it 
here; but all moneys appropriated to the University by! the 
United States Government are expended under the super¬ 
vision of the Secretary of the Interior; and to that extent 
he exercises continuous supervision over the University. 

Q. Doctor, has the University ever passed a resolution 
of its Board of Trustees consenting to the transfer of jiny 
of it property to the Federal Government? A. Yes. j 

Q. I mean the present property, owned now, any of jthe 
present property? A. Oh, no; no. 
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The property that was transferred to the Federal Gov- 
ernment was the property included in that second piece of 
legislation that you showed there, property trans- 

405 ferred to the Federal Government for a park, part 
of which is now occupied by Freedmen’s Hospital. 

Q. For which you received money? It was a transfer 
for which you received certain moneys? A. The Govern¬ 
ment gives us a dollar a vear. 

Q. But I am speaking of the land on which the library 
building is situated. A. No. 

Q. Has any resolution ever been passed by the Board of 
Trustees of Howard Universitv consenting to the transfer 
to the Federal Government of the property on which this 
librarv building is situated? Did vou ever consent to the 
transfer of that property to the Federal Government? A. 
Not to niv knowledge. 

Q. Not in the fourteen vears in which vou have been 
President, anyway? A. No, indeed. 

Mr. Edrington: I think that is all I care to ask the doctor. 

Cross Examination 

Bv Mr. Heron: 

* 

Q. Dr. Johnson, you mentioned annual contributions for 
1935, 1936, and 1937 as being approximately $600,000; and 
I take it you meant annually? A. Yes. I will be glad to 
give you the exact sum. I can have reference to documents; 
but it would approximate that amount annually. 

Q. And those appropriations, I take it, were for salaries 
and the general expenses of the University? A. Sal- 

406 aries, general expenses, repairs, renewals, and so 
forth. They come under those two items. Those are 

the two items under which they are appropriated—salaries 
and general expenses. 

Q. And any appropriation such as the one for the build¬ 
ing of this library building would be in addition to that, 
would it not? A. Yes. 

Q. And do you recall what such additional appropria¬ 
tions for construction were made in 1935? A. I could not 
tell vou that without reference to documents; but I will be 
glad to do that. 

Q. Well, let me see if I can refresh your recollection as 
to 1936. Do you recall the appropriation of $525,000 for 


IRWIN ET AL. VS. U. S. A. ETC. 


the construction of two units of men’s dormitories!? A. 
That is right. That was in October of 1935, though^ 

Q. In 1935? A. Yes. 

Q. Was it actually expended in 1936? A. It is about to 
be concluded in this year’s expenditures. It is still Ibeing 
expended. 

Q. And about the same time was there an appropriation 
of $242,000 for supplemental allotments to the library build¬ 
ing? A. Yes. 

Q. And then in 1937 was there an additional appropria¬ 
tion of $320,811, also for supplemental allotments fo^ the 
library building? A. Well now, you are getting a 

407 little tangled up there. 

The actual total of supplemental appropriations 
for the library amounted to a little over $300,000. 

You see, the original appropriation by the Federal prov- 
ernment, by the Congress of the United States was $400,000, 
with an authorization fora contract for $800,000; and then 
there was an authorization—there was an additional ap¬ 
propriation by the Public Works Administration of a total 
of approximately $305,000. | 

(After examining an annual report of the University) 

On October 4, 1935 was the first appropriation of $52^,000 
for the men’s dormitories. 

The Act of Congress authorizing the library was Feb¬ 
ruary 14, 1931. j 

Q. Now, I wonder if you can explain the other two itjems 
which came along in addition? A. Mr. Johnston has $ent 
for a document. 

Q. Well, while we are waiting, can you tell me whether 
or not this $525,000 represents an actual appropriation! by 
Congress or a P. W. A. allotment? A. A P. W. A. allotment. 

Q. A P. W. A. allotment? A. Yes. 

Q. I wanted to ask you about the endowment fund, i Is 
the corpus of that available to the University or is the, in¬ 
come only available for expenditure? A. While the corpus 
of most of the endowments is in our possession we are 
permitted to expend only the income of the endpw- 

408 ments. 

Q. Can you tell me whether or not it is the custom 
in most of the state universiites to charge tuition to the 
students? A. It is. 


i 
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Q. It is? A. It is. 

Mr. Heron: I think that is all I have, outside of the 
questions about these appropriations. 

Mr. Edrington: I think the Treasurer can better give 
the information on that. 

Any other questions, gentlemen? 

Are you through with the doctor? 

Mr. Heron: Yes; I am. 

Mr. Edrington: Any further questions, gentlemen? 

By Mr. Heron: 

Q. Doctor, you spoke of an appropriation approved Feb¬ 
ruary 14, 1931, which I find appears at 46 Stat. 115, an 
Act making appropriations for the Department of the 
Interior for the fiscal year ending June 30, 1932, and for 
other purposes; and under Howard University I find there 
an appropriation for general library building, not to exceed 
$800,OCX), of which $400,000 was made immediately avail¬ 
able. Was that the Act you spoke of, as appropriating 
$400,000? A. That is it. 

Q. Were any of those funds used for the building of the 
library building? A. Those funds were impounded when 
President Roosevelt was elected. Shortly after he 
409 was elected all appropriations for buildings were 
impounded. 

After the Public Works Administration was set up, they 
were released and the building went forward. 

Now, whether you would technically construe that as the 
same monev or not I do not know: but it certainly followed 
under the same appropriation. 

Q. But that was the specific appropriation by Congress 
for the construction of this building? A. That is right. 

Q. And you all had worked a long time to get that 
through? A. That is right. 

Bv Mr. Jackson: 

Q. The $400,000 to which Mr. Edrington just referred— 

Mr. Edrington (interposing) The authorization for 
$800,000. 

Bv Mr. Jackson: 

» > 

Q. (continued) The authorization was $800,000 and 
moneys were appropriated by Congress under the Act re¬ 
ferred to? A. That is right. 
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Q. Of which $400,000 was to be made immediately avail¬ 
able? A. That is right. 

Q. But before construction had begun or any of the con¬ 
tracts had been let the funds were impounded? A. With 
one exception. We had actually expended moneys u|nder 
that appropriation for the plans and specifications to be 
drawn. All unexpended balances were impounded. 

410 Q. Well, do you know what the amount of the i^otal 
contract for this library building was? 

The Witness: Mr. Johnston, you have that there, don’t 
you? A. It was $1,105,000, roughly speaking. The actual 
total of the appropriation was $1,120,811.58. 

Q. What did that include, if anything, other than i the 
building itself? A. Equipment, furnishings. j 

Q. No books? A. No, no books. \ 

Q. The funds from which the construction of the library 
building was completed were funds which were allotted by 
the Public Works Administrator, were they not? A. Well, 
that would be a matter of technical interpretation, jfor 
which you would have to go to the Government itself j I 
would say yes; but that would be based on my knowledge. 

Q. You understood them to be P. W. A. funds? A. jEx- 
actlv. Every dollar that we have expended to a contractor 
on this building, other than the architect himself, came 
through the Public Works Administration; but some of the 
funds were expended to the architect prior to the coming 
into existence of the Public Works Administration. j 
Q. Well now, those funds expended prior to the funds 
which you received from the Public Works Administrator 
were likewise funds which the Federal Government m^de 
available? A. Yes. j 

Q. There were no funds expended on this building 

411 derived from tuition fees from students? A. No, 

not on the construction and equipment of this build¬ 
ing. | 

Q. And was any part of the income from the endowment 
fund used in the construction of this building? A. No. j 
Q. And all funds used in the construction of this building 
were funds which came from the Federal Government? A- 
Yes. j 

Q. And you understood them to be funds w r hich came-p- 
which were described as P. W. A. funds? A. Yes. ! 
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Q. And all of them came from the Public Works Admin¬ 
istration? A. Yes, with the exception which I have indi¬ 
cated. 

Q. With the exception which you have indicated? A. Yes. 

Q. Dr. Johnson, who exercised the control over the ex¬ 
penditure of the funds for the construction of this building? 
A. The Secretary of the Interior. 

Q. As Public Works Administrator? A. Yes, in a double 
capacity. 

By Mr. Edrington: 

Q. What do you mean by “a double capacity”? A. That 
is he was at the same time the Secretary of the Interior and 
the administrator of public works. 

Q. You mean to say that he controlled them as adminis¬ 
trator of public works and also as Secretary of the 
412 Interior? A. Yes. 

Q. By virtue of the statute which gave him the 
l ight to supervise the expenditure of all funds donated by 
the Federal Government to Howard University? A. That 
is right. 

By Mr. Jackson: 

Q. What I am getting at is that you, as President of 
Howard University, did not directly control the expendi¬ 
ture of these funds? A. No. 

Nevertheless, you understand, there is quite a—that “no” 
is not wholly literal. That is to say, Howard University 
had plans and specifications drawn to suit its own educa¬ 
tional needs; and it had complete say so up to the point 
when those plans and specifications were presented for the 
approval of the Secretary of the Interior. When he ap¬ 
proved the plans and specifications he approved the will of 
the University; so that from that point on he was super¬ 
vising the expenditure of the Government funds which were 
used in the construction of the library building. 

I wanted to make that clear. 

Q. Without his approval nothing could have been done? 
A. That is right. 

Q. They could not have been expended as appropriated? 
A. That is right. 
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Mr. Edrington: Any other questions, gentlemen? j 
Thank you, Doctor. | 

(Signature of the witness was waived by stipulation of 
counsel for the parties.) j 

413 Thereupon Virginius D. Johnston was called as a 
witness for and on behalf of the defendants,! duly 

sworn by the Notary Public, and then examined and!testi¬ 
fied as follows: j 

Direct Examination 

I 

By Mr. Edrington: 

Q. Mr. Johnston, you are the Treasurer of Howard I Uni¬ 
versity? A. Yes. j 

Q. You hold that office by virtue of what authority f A. 
Of the Board of Trustees, which annually elects a Trea¬ 
surer. j 

Q. And you were elected the Treasurer? A. Yes. 1 

Q. How long have you served as Treasurer? A. Since 
January 1st, 1932. j 

Q. And continuously since 1932 you have been Treasurer 
of Howard University? A. Yes. j 

Q. You have produced here today a document dated May 
7, 1940, addressed to Mr. James M. Nabrit, Jr., Secretary, 
Howard University, which gives certain figures. 

Will you kindly tell us what those figures are and what 
they represent? A. Those figures represent the appropria¬ 
tions for the construction of buildings under the Public 
Works appropriations since 1933. j 

Q. Since 1933? A. Yes. 

414 Q. Have there been any appropriations by ithe 
Congress direct for the aid of Howard University 

in construction work since 1933? A. No. 

Q. There have not? A. No. | 

Q. Was the appropriation by the Act of 1931 for the 
library building the last one that you know of, or were there 
anv between 1931 and 1933? A. Probably the last one was 
the appropriation for the power plant. i 

Q. The appropriation for the power plant? A. Yes.! 

Q. That was constructed before the P. W. A.? A. Thjat 
was the last one being considered. I am sure that that wjas 


i 

i 

i 
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the last appropriation by Congress for Howard University 
for construction. 

Q. For construction work? A. Yes. 

Q. But since then you have had other appropriations 
for the maintenance and assistance in operating the Uni¬ 
versity, from Congress, each year? A. Yes. 

Q. Under the Interior Department appropriation bill? 
A. That is right. 

Q. Do you mind my having this paper and offering it in 
evidence? A. Suppose we make a copy of it. 

415 Mr. Edrington: Is that agreeable to you, gentle¬ 
men, his making a copy of this ? He says this is an 

office copy. 

If there is no objection, I offer this in evidence as Defen¬ 
dants’ Exhibit Johnston 1. 

(The document so produced and identified is filed here¬ 
with, marked Defendants’ Exhibit Johnston 1.) 

Q. Is the library building included in that? A. Yes. 

Q. It is? A. Yes. 

Q. I notice that the library building is $1,120,811.58. 
The contract for the building was some $800,000, was it 
not, in round figures, approximately eight hundred and 
some odd thousand dollars? A. I am not sure I could give 
you that. 

Q. Just in round figures. I think that is what it was, ap¬ 
proximately. 

The contract has been produced, a photostatic copy of the 
contract has been produced, which shows that $817,225 was 
the original contract price. That is right, isn’t it? A. 
That is right. 

Q. Then what other furniture or fixtures were supplied, 
that made up the million dollars or over a million dollars 
that is shown on that letter of yours to which we have just 
referred? A. There were extras to this contract, of course. 
Then there was a contract for the furniture. I think Wan- 
amaker has that. 

416 Q. And stacks? A. And a contract for stacks, yes, 
for the new building. 

Those were the three major contracts. 

The other was for architectural fees, engineers’ fees— 
and I don’t know what else. 
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Q. You did not have to acquire a site, because Efoward 
University owned that, didn’t it? A. That is right, j 
Mr. Edrington: You may proceed with cross examina¬ 
tion, gentlemen. i 

! 

Cross Examination j 

Bv Mr. Heron: 

i 

Q. Did I understand that the various amounts which were 
listed in Defendants’ Exhibit Johnston 1, which is the 
Nabrit letter, constitute the allotments from the Public 
Works Administration? A. Tliat is true. I do not bielieve 
that any of the previous expenditures are included inj that. 

Q. Have there been any buildings erected at the Univer¬ 
sity since 1933 from funds other than those allotted by the 
Public Works Administration? A. No. I 

Q. Can you toll me when the last building was crectjed at 
the University from funds other than those contributed by 
the Federal Government? ! 

i 

Mr. Edrington: You mean by the P. W. A.? 

Mr. TTeron: No. I mean by the Federal Government 
Mr. Edrington: By the Federal Government. A. I ihave 
no way of knowing at this time. j 

417 The first building that was constructed by the ;Fed- 
eral Government was the Thirkield Science Hall. I 
think that was in 1909. j 

Since that time there was a Carnegie Library. The Car¬ 
negie building was in 1911. 

By Mr. Sebald: j 

j 

Q. These buildings that you mentioned were built from 
Federal funds? A. No, private funds. 

The Thirkield Science Hall was built from a Federal 
appropriation, a congressional appropriation, in 1909. 
That was the first one constructed by the Federal Govern¬ 
ment. j 

Q. The second building which you mentioned? A. [No. 
The second building I mentioned was the Carnegie build¬ 
ing. The Carnegie Library was a gift from Mr. Andrew 
Carnegie. I think that was about 1911. 


I 


I 

I 
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Bv Mr. Heron: 

Q. Do you know the amount of that gift? A. Hold that 
question just a minute. 

The Carnegie Library was erected in 1910. It was erected 
from funds contributed by Andrew Carnegie. Somewhere 
T have seen that the building cost $85,000 but I am not sure 
about that. 

Q. Now, do you recall any other buildings which have 
been erected at Howard University since 1010 and which 
were built with funds other than Federal funds? A. I do 

not know of anv such buildings. 

• ** 

Mr. Heron: I have no further questions. 

Re-direct Examination 


418 


Bv Mr. Edrington 


Q. Prior to 1000, the first Federal appropriations, all the 
buildings at Howard University had been built by the Uni¬ 
versity with its own funds? A. Yes. 

Q. That is correct, is it ? A. That is right, sir. 

There is one correction. There was a Medical School 
building, which was constructed in 19'2(> and 1027. It was 
built in part with private funds. The Medical School build¬ 
ing cost a tot.al of $130,000, of which $105,000 was private 
funds. 


By Mr. Heron: 

Q. Do I understand that the $105,000 which came from 
private funds was used for the purchase of the equipment 
of the building? A. Yes. but it was part of the original 
cost and the Government appropriation was conditioned 
upon that. 

By Mr. Edrington: 

Q. Then, as I gather it, Mr. Johnston, Howard Univer¬ 
sity buildings have been acquired by Howard University 
from both private funds and the generosity of the Federal 
Government? A. That is right. 

Mr. Edrington: I think that is all, gentlemen. 

(By agreement of all counsel appearing the reading and 
signature of the foregoing depositions by the witnesses 
were waived.) 
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420 Filed Jun 18 1940 Charles E. Stewart, Clerk ! 

Civil Action No. 5554 

i 

Defts’ Exhibit Johnston 1-A. Paul J. Robertsoij. 
Howard University: Treasurer’s Office: File Cbpy 

May 7, 1940 j 

i 

Mr. Janies M. Nabrit, Jr. 

Secretary 

Howard University 

Dear Mr. Nabrit: j 

In accordance with telephone request from Miss Williams 
yesterday, there is below statement of appropriations from 
the federal government for the vears 1933 to 1939: 

« 1 f 

I 

Ainojint 

$ 626,300.00 
461,200.00 
1,120,811.58 
555,57(7.00 

sqo.oo 

92,811.00 
646,20b.00 

$3,503,39^.58 

■ I - 

I 


i 

i 
i 

i 

i 
; 
i 

i 

! 

Notary Public in and for the District of Columbia 
My Commission expires May 1, 1942. 

i 

i 


No. 

Project 

Svmbol 

4 / 

32) 

34) 

Chemistry Building; 

4-03/7640.7 

35 

Classroom Building; 

4-03/7640.7 

36 

Library Building’ 

4-03/7640.7 

33 

Power Plant Building 

4-03/7640.7 

57 

Science Building 

4-05678.7 

1-32 

Reconditioning and 



Repairs 

4-03/7640.7 

39 

Dormitory Building 

4-05/1678.7 


Total 


Verv trulv vours, 
VDJ 

Treasurer 

mdw 

PAUL J. ROBERTSON (Seal) 


i 

! 
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i 
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422 Act of Incorporation 

(As Amended to May 13, 1938) 
and By-Laws of the Board of Trustees 
of Howard University of the District of Columbia 


(Revised April 14, 1936) 

423 Act of Incorporation 

of the Howard University of the District of Columbia. 

Chapter L.—Act of Incorporation 

An Act to incorporate “The Howard University,” in the 
District of Columbia. 

Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America, in Congress assem¬ 
bled. 

Section 1. That there be established, and is hereby estab¬ 
lished, in the District of Columbia, a University for the 
education of youth in the liberal arts and sciences, under 
the name, style, and title of “The Howard University.” 

Section 2. And be it further enacted, That Samuel C. 
Pomeroy, Charles B. Boynton, Oliver 0. Howard, Burton 
C. Cook, Charles H. Howard, James B. Hutchinson, Henry 
A. Brewster, Benjamin F. Morris, Danforth B. Nichols, 
"William G. Finney, Roswell H. Stephens, E. M. 

424 Cushman, Hiram Barber, E. W. Robinson, W. F. 
Bascom, J. B. Johnson, and Silas L. Loomis be, and 

they arc hereby declared to be a body politic and corporate, 
with perpetual succession in deed or in law to all intents and 
purposes whatsoever, by the name, style and title of “The 
Howard Universitv,” bv which name and title thev and 
their successors shall be competent, at law and in equity, 
to take to themselves and their successors, for the use of 
said University, any estate whatsoever in any messuage, 
land, tenements, hereditaments, goods, chattels, notes, 
bonds, stocks, moneys and other effects, by gift, devise, 
grant, donation, bargain, sale, conveyance, assurance or 
will; and the same to grant, bargain, sell, transfer, assign, 
convey, assure, demise, declare to use and farm let, and to 
place out on interest, for the use of said University, in 
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such manner as to them, or a majority of them, shall be 
deemed most beneficial to said institution; and to receive 
the same, their rents, issues and profits, income, dividends 
and interests, and to apply the same for the proper use and 
benefit of said University; and by the same name to sue and 
be sued, to implead and be impleaded, in any courts ot law 
and equity, in all manner of suits, actions, and proceedings 
whatsoever, and generally by and in the same name Ijo do 
and transact all and every the business touching or concern¬ 
ing the premises. i 

(Amended and approved, May 13, 1938.) ; 

425 Section 3. And be it further enacted, That the (first 
meeting of said corporation shall be liolden at! the 
time and place at which a majority of the persons herein 
above named shall assemble for that purpose; and six days’ 
notice shall be given each of said corporators, at which 
meeting said corporators may enact By-Laws, not incon¬ 
sistent with the laws of the United States, regulating!the 
government of the corporation. ; 

Section 4. And be it further enacted, That the govern¬ 
ment of the University shall be vested in a Board of Trus¬ 
tees of not less than thirteen members, who shall be elected 

' i 

by the corporators at their first meeting. Said Board of 
Trustees shall have perpetual succession in deed or in l$w, 
and in them shall be vested the power hereinbefore granted 
to the corporation. They shall adopt a common seal, which 
they may alter at pleasure, under and by which all deeds, 
diplomas, and acts of the University shall pass and be au¬ 
thenticated. They shall elect a president, a secretary a!nd 
a treasurer. The treasurer shall give such bonds as the 
Board of Trustees may direct. The said Board shall also 
appoint the professors and tutors, prescribing the number 
and determining the amount of their respective salaries. 
They shall also appoint such other officers, agents, or em¬ 
ployees, as the wants of the University may from time ito 
time demand, in all cases fixing their compensation. All 
meetings of said Board may be called in such manner 
42G as the Trustees shall prescribe; and nine of them so 
assembled shall constitute a quorum to do business, 
and a less number may adjourn from time to time. j 
Section 5. And be it further enacted, That the University 
shall consist of the following departments, and such others 
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as the Board of Trustees may establish—first, normal; sec¬ 
ond, collegiate; third, theological; fourth, law; fifth, medi¬ 
cine; sixth, agriculture. 

Section 6. And be it further enacted, That the immediate 
government of the several departments, subject to the con¬ 
trol of the Trustees, shall be entrusted to their respective 
facilities, but the Trustees shall regulate the course of in¬ 
struction, prescribe, with the advice of the professors, the 
necessary text books, confer such degrees, and grant such 
diplomas, as are usually conferred and granted in other 
universities. 

Section 7. And be it further enacted, That the Board of 
Trustees shall have the power to remove any professor or 
tutor, or other officers connected with the institution, when, 
in their judgment, the interests of the University shall re¬ 
quire it. 

Section 8. And be it further enacted, That the Board of 
Trustees shall publish an annual report, making an exhibit 
of the affairs of the University. 

Section 9. And be it further enacted, That no misnomer 
of the said corporation shall defeat or annul any 
427 donation, gift, grant, devise, or bequest, to or from 
the said corporation. 

Section 10. And be it further enacted, That the said cor¬ 
poration shall not employ its funds or income, or any part 
thereof, in banking operations or for any purpose or object 
other than those expressed in the first section of this act; 
and that nothing in this act contained shall be so construed 
as to prevent Congress from altering, amending, or repeal¬ 
ing the same. 

Approved March 2,1867. (14 Stat. L., 438.) 

By the Act. of June 16, 1882 (22 Stat. L., 104), the Trus¬ 
tees conveyed to the United States a square of ground 
bounded by Pomeroy, Four-and-a-half, College, and Sixth 
Streets, containing eleven acres to be used as a public 
park under the superintendence of the United States in 
consideration of which all taxes and penalties then due the 
District of Columbia were remitted, and the property of 
the University, so long as used for the purposes set forth in 
its charter, exempted from taxation. 

By resolution of both Houses of Congress August 28, 
1890 (26 Stat. L. 678), the Librarian of Congress, and of the 
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Senate and House of Representatives, and the Librarian of 
the Department of Justice were authorized and directed to 
deliver to the University as a gift for the law department 
one copy of such duplicate law books as were in the respec¬ 
tive libraries. ! 


428 Revision of Charter as adopted by 

Legislation of the Board of Trustees and Legisld- 
tion of the Congress of the United States. ! 
Amendment to Section 8, Act of Incorporation Howard 

University. | 

Act of Congress—Approved December 13, 1928 (45 iStat. 
1021 ). | 
Section 8. Annual appropriations are hereby authorized 
to aid in the construction, development, improvement! and 
maintenance of the University, no part of which shajll be 
used for religious instruction. The University shall at all 
times be open to inspection by the Bureau of Education! and 
shall be inspected by the said bureau at least once each year. 
An annual report making a full exhibit of the affairs of the 
University shall be presented to Congress each year iii the 
report of the Bureau of Education. j 

i 

445 Endorsed: Filed Jun 18 1940. Charles E. Stewart, 

Clerk. . | 

446 Endorsed: United States Court of Appeals'for 
the District of Columbia Filed Nov 15 1940 Josjeph 

IV. Stewart Clerk ' 
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as Irwing & Leighton, and United States Guaranty 
Company, a corporation, Appellants 

vs. 

United States of America, to the use of Noland Company, 
Incorporated, a corporation, Appellee j 

Stipulation of Counsel for Appellants and Appellee aslto 

Printing. | 

It is agreed and stipulated by the parties hereto, through 
their undersigned counsel, that the record filed in this Coiirt 
will be printed as filed, omitting only the following: j 
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1. Omit record p. 19, except the printing of notation as 

follows: 

“Plaintiff’s Exhibit Noland irl, filed October 
29, 1940.” 

2. Omit page 20. 

3. Omit page 22 to 23, (inclusive) 

4. Omit first 21 lines page 24. 

5. Omit last 5 lines page 24. 

6. Omit last 5 lines page 26. 

7. Omit first 5 lines page 27. 

8. Omit last 30 lines page 27. 

9. Omit first 20 lines page 28. 

10. Omit all pages 29-30. 

11. Omit line 5 to bottom of page 33. 

12. Omit page 34, except the notation “Pltf. exhibit No¬ 

land 2, filed Oct. 29, 1940.” 

13. Omit pages 37, 38 and 39. 

447 14. Omit page 40, except lines 1 to 3 (incl.) 

15. Omit page 41, except the following: 

“Pltf. Exhibit Noland 3, filed Oct. 29, 1940”. 

16. Omit pages 44-53 (incl.) 

17. Omit last 16 lines, page 57. 

IS. Omit all of page 58 except Sec. 8, last 8 lines. 

19. Omit all of page 59 except first two lines. 

20. Omit pages 60 to 110 (incl.) 

21. Omit paragraphs Gl, G2, G4, G5 and G6, p. 111. 

22. Omit paragraphs G7, G9, Gil and G13, page 112. 

23. Omit pages 113 and 114. 

24. Omit first 4 lines and paragraphs G28, G29, G30, G31, 

G33 to end of page 115. 

25. Omit all of pages 116 and 117. 

26. Omit first 19 lines of page 118. 

27. Omit G54, page 119 to bottom of page 119. 

28. Omit pages 120 to 265 (incl.). 

29. Omit pages 371, 373 and 374. 

30. Omit line 7 to end of page 381. 

31. Omit page 390. 

32. Omit pages 392, 393 and 394. 

33. Omit first 13 lines, page 395. 

34. Omit page 419. 

35. Omit page 421. 
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36. Omit pages 429 to 444, (inch). j 

37. Omit first 7 lines of page 445. j 

38. Appellant will supply 30 lithographed copies <|>f No¬ 

land 4 and Noland 5. pages 266 to 370, (incl.)! 

39. It is agreed and stipulated between counsel for the 
appellants and appellee, that a copy of the Miller Act, 40 

United States Code 270 (a), (b), (c), (d) and (e|), Act 
448 of August 24, 1935, c, 642, paragraph 1, 49 Stat. 793, 

appearing in the record, was attached to the bid data 
and made a part of the original specifications forming a 
part of the contract between the appellants and the United 
States. ! 

40. It is further agreed and stipulated that Defendjant’s 

Exhibit 1 and Plaintiff's Exhibit 1 attached to the dejposi- 
lions of Dotson and Madigan are identical with Federal 
Emergency Administration of Public Works Bulletin No. 51 
appearing in the record as a part of appellee’s Exjhibit 
No. 3. ‘ i 


PRENTICE E. EDRINGTON, 
Attorney for Appellants . | 


ALEXANDER M. HERON,! 
Attorney for Appellee. 

Washington, D. C. 

November 14, 1940. j 

Endorsed on Cover: No. 7784 Irwin et ah, Appellants, 
vs. U. S. A. to the use of Noland Co., Inc. United Stktes 
Court of Appeals for the District of Columbia Filed Nov 
8-1940 Joseph W. Stewart, Clerk. 
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(1) Howard University is a private corporation, 
controlled by its own Board of Trustees, and 
the Library Building contracted for was built 

for it and is its exclusive property. 10 

(2) The funds of Howard University are under 

the control of its Board of Trustees, whose 
actions are subject to inspection by the United 
States Bureau of Education but not to super¬ 
vision, excepting that the Secretary of the 
interior had supervision of the expenditure 
of Federal Funds appropriated for any pur¬ 
poses of the University. 11 

l 

(3) Congress specifically authorized the con¬ 
struction of the Library Building for Howard 
University, and made an appropriation for 
this purpose in 1931 in an Interior Depart¬ 
ment Appropriation Act, part of which was 
used; and this appropriation was never res¬ 
cinded by Congress, but the unexpended bal¬ 
ance after paying for the architect’s plans 
was impounded, and the building was con¬ 
structed from P. W. A. funds according to 

the plans of the University. 121 
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IN THE 


Stniteb States Court of Appeals! 

FOR THE DISTRICT OF COLUMBIA. 

i 

October Term. 1940. 


No. 77S4. 


Alexander D. Irwin & Archibald Leighton, trading 
as Irwin & Leighton, and United States Guar¬ 
anty Company, a corporation, Appellants, 

\ 

v. 

| 

United States of America, to the use of Noland j 

Company, Inc., a corporation, f tyfrj rdxrrrt.- \ 

€l*—- 



Appeal From the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This Court has jurisdiction under Sec. 7 of the Act 
of February 9, 1893 (Sec. 226, Code, D. C.), by reasoij 
of its having granted a special appeal on October 22j 
1940 (Rec. pp. 9-10) on appellant’s Petition therefor; 


i 
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filed July 9, 1940, in this Court, from the order of the 
lower court filed June 28, 1940 (Rec. pp. 7-8) over¬ 
ruling appellants’ motion filed March 28, 1940 (Rec. 
p. 4) to dismiss the action on the ground that the Miller 
Act (Chap. 42, 49 Stat. 793-4; Title 40 U. S. C., Sec¬ 
tions 270 (a) and (b); printed as Appendix II, 
p. 28 of this brief) under which the action below was 
brought, has no application to the Library Building at 
Howard University in connection with the construction 
of which the payment bond sued upon (Rec. pp. 22-24) 
was given by appellants, for the reason that said Li- 
brarv Building is wholly owned in fee bv Howard Uni- 
versify, a private corporation, being erected on the 
land of said Howard University for its exclusive use, 
and is not a “public building or public work of the 
United States” within the meaning of Section 270(a) 
of the Miller Act and the court below was without jur¬ 
isdiction thereunder, notwithstanding the opinion of 
the court below to the contrary (Rec. p. 7). 

STATEMENT OF THE CASE. 

Appellants (defendants below) are the principal and 
surety on the payment bond given pursuant to the con- 
tract made December 5, 1936, by the United States, 
represented by the Assistant Secretary of the Interior, 
(Plaintiff’s Ex. Noland =rl, Rec. pp. 14-22) with appel¬ 
lant Irwin & Leighton as general contractors for the 
construction (including all mechanical equipment) of 
the Library Building at Howard University, "Washing¬ 
ton, D. C., in accordance with plans and specifications 
approved by the Department of Interior October 15, 
1934, with certain addenda (Rec. p. 15). 

Appellee (use-plaintiff below) is a material man who 
furnished plumbing and heating materials for a sub- 



I 
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contractor’s use in carrying out the contract ancl ijor 
part of which it is alleged payment has not been macjle. 

The jurisdiction of the court below was invoked ujn- 
dcr the Miller Act (Chap. 42, 49 Stat. 793-4), approved 
August 24, 1935, dealing with bonds of contractors <jm 
public works, being Sections 270 (a) and (b) of Titlle 
40 of the United States Code (See Appendix II, pjp. 
38 et seq., infra). 

Two similar actions of persons who furnished ma¬ 
terial or labor to the same subcontractor were brought 
against appellants under the same payment bond arid 
were consolidated with this action in the Court belojvv 
for the purpose of trying appellant’s motion to dis¬ 
miss. These cases have been stayed pending the fin^l 
determination of this appeal (Rec. pp. 5-6). 

i 

PROCEEDINGS IN THE COURT BELOW. j 

Appellee Noland Company, Inc., use-plaintiff below, 
pleaded the jurisdiction of the Court below conferred 
by the Miller Act (Complaint, par. 1, Rec. p. 2) an<jl 
alleged that, pursuant to said contract of December 5, 
1936, (supra page 2) the United States required apj- 
pellants, Irwin & Leighton as general contractors, and 
United States Guaranty Co. as surety, to give the usual 
penal bond for the construction of said Library Buildj 
ing, conditioned upon payment to all persons supplying 
labor and material in the prosecution of the work con-t 
tracted for (Complaint, par. 2, Rec. p. 2), all as though! 
said contract was a contract for a public building ori 
public work within the meaning of said act; and inasn 
much as use-plaintiff claimed to have furnished labori 
and materials to one Cullen, Inc*., a subcontractor ofj 
I he general contractor, for the construction of saklj 
Library Building and for a part of which use-plaintiff] 


i 
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claimed it was unpaid (Complaint, par. 3, Rec. pp. 2-3), 
suit was entered by Noland Company, Inc., in the name 
of the United States to its use and benefit, against ap¬ 
pellants, the prime contractor and the surety, on said 
payment bond. The complaint contained allegations 
of default in payment by the subcontractor and timely 
notice thereof to the prime contractor (Complaint, 
pars. 3, 5, Rec. pp. 2-3) as required by Sec. 2(a) of 
said Miller Act. 

Appellants (defendants below) filed a motion to dis¬ 
miss (Rec. p. 4) urging in support thereof that the 
Library Building involved was erected on private prop¬ 
erty owned in fee by Howard University, a private cor¬ 
poration, and that the said Library Building so erected 
under the contract with the United States was a pri¬ 
vate building and not a public building or public work 
of the United States within the meaning of the Miller 
Act, following the decision of this Court in Maiatico 
Construction Company v. JJ. S. et al , 65 App. D. C. 62; 
79 F. (2d) 418, construing the former Heard Act (28 
Stat. 278) as amended (33 Stat. 811; U. S. C. A. Title 
40, Sec. 270), which was repealed by the Miller Act. 

Both use-plaintiff and defendants below took depo¬ 
sitions and other proofs which were filed of record 
and considered by the Court below and which related 
solely to the issues presented by the said motion to 
dismiss, viz: (1) whether the Library Building at 
Howard University in the District of Columbia is a 
private building owned by a private corporation, How¬ 
ard University, and (2) whether the bond sued upon 
was given pursuant to the statute (Miller Act) under 
which jurisdiction of defendants below was alleged; 
and after a trial thereof and argument by the parties, 
the court held as follows: 
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“While Congress may not perhaps by its mire 
fiat make that a public work which is not a public 
work, I have no doubt that it may require a bond 
to be given to protect material men and others fur¬ 
nishing material or labor under any contract Un¬ 
der which the money of the United States is to be 
spent. So far as the meaning of the words ‘public 
work’ is concerned, I see no difference in the Huvd 
and Miller Acts taken in themselves, but taken in 
connection with the acts of February 14, 1931 apd 
June 16, 1933 and the proceedings before tljie 
House Committee on the Judiciary and the re¬ 
ports of the Committee, I think it was the inten¬ 
tion of Congress to include within the provisions 
of the Miller Act contracts for work such as that 
involved in this suit. ! 

“Tii view of this, I do not think that the case of 
Maiatico Construction Company v. United States, 
65 App. D. C., 62 is applicable. 

“The motion to dismiss should be overruled.? 
(Rec. p. 7) 

j 

ERRORS RELIED UPON ON THIS APPEAL, j 

i 

Exceptions were duly taken to the court’s opinion 
and ruling as well as to the court’s refusal to find ancjl 
hold that said Library Building at Howard University 
was not a public building or public work of the Unite4 
States (Rec. pp. 8-9); and the errors of the court belowr 
relied on here are as follows: ! 

(1) In holding that “it (Congress) may require! 

a bond to be given to protect material men and! 
others furnishing materials and labor under any| 
contract under which the money of the United! 
States is to be spent” when no such action has! 
been taken by the Congress. j 

(2) In holding that the words “public buildings | 
and public works of the United States “adopted! 
by the Miller Act approved August 24, 1935, taken j 
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in connection with the Acts of February 14, 1931 1 
and June 16, 1933,- and the proceedings before the 
House Committee on the Judiciary and the re¬ 
ports of the Committee “showed the intention of 
Congress to include within the provisions of the 
Miller Act contracts for work such as involved in 
suit,” when such proceedings appear to indicate 
no such intention. 

(3) In holding that the case of Maiatico Con¬ 
struction Company v. United States, 65 App. D. C. 
62, is not applicable to the issues presented. 

(4) In not holding that the Library Building 
constructed by defendants Irwin & Leighton was 
not a public building or public works of the United 
States within the meaning of the Miller Act and 
that the Court had no jurisdiction in a suit in the 
name of the United States for the use and benefit 
of the plaintiffs on the bond given pursuant to the 
said Miller Act. 

(5) In denying the Motion to Dismiss filed by 
the defendants and overruling the same. 

(Rec. pp. 8-9) 

SUMMARY OF ARGUMENT. 

I. Appellants conceived that this case is controlled 
by the decision of this Court in the Maiatico case (65 
App. D. C. 62; 79 F. (2d) 418) and challenged the juris¬ 
diction of the Court below accordngly. 

II. The testimony and exhibits offered in evidence 
on appellants’ motion to dismiss establish the follow¬ 
ing fundamental facts: 

(1) Howard University is a private corporation, 
controlled by its own Board of Trustees, and the 
Library Building contracted for was built for it 
and is its exclusive property. 

i Interior Appropriation Act (40 Stat. 115). 

a N. I. K. A. (45 Stat. 20U-201). 
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(2) The funds of Howard University are under 
the control of its Board of Trustees, whose actions 
are subject to inspection by the United States Bu¬ 
reau of Education but not to supervision, except¬ 
ing that the Secretary of the Interior had super¬ 
vision of the expenditure of Federal Funds appro¬ 
priated for any purposes of the University. 

(3) Congress specifically authorized the con¬ 
struction of the library building for Howard Uni¬ 
versity and made an appropriation for this pur¬ 
pose in 1931, amounting to $800,000, of whict 
$400,000 was made available February 14, 1931, in 
an Interior Department Appropriation Act, an£ 
this appropriation was never rescinded by Con¬ 
gress, but the unexpended balance after paying 
for the architect’s plans was impounded and th£ 
building was constructed from P. W. A. funds* 
according to the plans of the University. 

I 

(4) The Secretary of the Interior treated th^ 
Library Building as a Federal project under the 
authority of the National Industrial Recovery Act, 
which requires certain formalities in contracts en-| 
tered into under its authority but does not per se! 
authorize a payment bond. 

(5) The payment bond sued upon was required; 
by the contracting officer to be given pursuant to 
the Act of Congress approved August 24, 1935; 
(Miller Act) under instructions of the Adminis-i 
trator, Federal Emergency Administration of I 
Public Works, as set forth in P. W. A. Bulletin; 
No. 51, relating to contracts for the construction! 
and repair of Federal projects, and as required by j 
instructions of the Director of Procurement an¬ 
nexed to the bond form. 

(6) The proceedings before the House of Repre¬ 
sentatives Judiciary Committee show that the Mil¬ 
ler Act was intended to provide a procedural rem¬ 
edy only to speed relief to those without the pro¬ 
tection of the Heard Act. 
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III. There is no reason for extending the authority 
of the contracting officer to require payment bonds be¬ 
yond the scope of the Heard Act because private con¬ 
struction work is subject to a statutory lien in favor 
of persons who supply labor and materials not applica¬ 
ble to property of the United States, and the meaning 
of the language “any public building or public work 
of the United States” as used by Congress- in the Miller 
Act is the same as in the Heard Act. 

IV. Appellee has not sustained its jurisdictional 
allegation that the payment bond sued upon is one au¬ 
thorized to be demanded of the contractor under the 
Miller Act. 


TESTIMONY AND EXHIBITS IN EVIDENCE. 

Plaintiff below offered copies of the contract of De¬ 
cember 5, 1936, between appellants Irwin & Leighton 
and the United States (Plfs. Ex. Noland 1, Rec. pp. 
14-22) providing for the construction of the Library 
Building at Howard University, including the draw¬ 
ings and specifications (part of Plfs. Ex. Noland 3, Rec. 
pp. 31-35) and P. \Y. A. Bulletin ip 31 (part of Plfs. 
Ex. Noland 3, Rec. pp. 29-31); the payment bond in suit 
(part of Plfs. Ex. Noland 1, Reo. pp. 22-23); the 
memorandum of the Solicitor of the Interior Depart¬ 
ment for the Assistant Secretary, dated March 13, 
1940, (part of Plfs. Ex. Noland 3, Rec. pp. 26-2S), 
to which defendants excepted; the printed Hearings 
before the Committee on the Judiciary, House of 
Representatives, of the 74th Congress, on the nine bills 
which resulted in the passage of the Miller Act, entitled 
“Bonds of Contractors on Public Works” (Plaintiff’s 
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Ex. Noland 4, Ret*, pp. 37-140), and the Report of said 
Committee (Plaintiff's Ex. Noland 5, Rec. pp. 14^- 
143); together with the depositions of Floyd E. Dot- 
son, chief clerk of the Department of the Interior (Recj;. 
pp. 145-148) and John J. Madigan, executive officer ojf 
the Public Works Administration, hereinafter referred 
to as P. W. A., (Rec. pp. 149-153). 

Defendants below offered duly certified copies of the 

Act of Congress approved March 2, 1867, incorporati- 

ing Howard University (Defs. Ex. Johnson Rec. pi 

154), the Act of June 16, 1882, for the relief of Howard 

University (Defs. Ex. Johnson 2, Rec. p. 155), and th<J 

Act of December 13, 1928, amending Section 8 of the) 

Act of 1867 (Defs. Ex. Johnson 3, Rec. p. 155); a small 

booklet published by Howard University containing 

the Act of Incorporation of said University as amended) 

to May 13,1938, and the By-Laws of its Board of Trus-j 

tees, revised April 14, 1936 (Defs. Ex. Johnson 4, Rec.! 

p. 155, reproduced pp. 170-173); and a plat plan of the! 

Library Building forming part of the contract draw-j 

ings of said contract of December 5, 1936 (Defs. Ex.l 

#5, not reproduced, Rec. p. 158); together with the de-i 

positions of Dr. Mordecai W. Johnson, President, and, 

Virginius J). Johnston, Treasurer, of Howard Univer-j 

sitv (Rec. pp. 154-164 and 165-168, respectively), and j 

a letter from the Treasurer of Howard University to ! 

• ! 

the Secretary of the University, stating the amounts ! 
appropriated to the University for biddings during the i 
years 1933-1939 (Defs. Ex. Johnson 1A, Rec. p. 166, i 
reproduced p. 169). j 

I 

i 

These exhibits and the testimony of the witnesses, ) 
constitute the factual basis outlined above in sup- j 
port of appellant’s motion to dismiss, as follows: I 
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(1) Howard University is a private corporation, con¬ 
trolled by its- own Board of Trustees, and the Lib¬ 
rary Building contracted for was built for it and 
is its exclusive property. 

(a) Howard University was incorporated by a pub¬ 
lic Act of Congress approved March 2, 1867 (14 Stat. 
L. 438) as “a University for the education of youth 
in the liberal arts and sciences, under the name, style, 
and title of ‘The Howard University’ ” (Defs. Ex. 
Johnson 1, Rec. p. 170: Johnson testimony, Rec. p. 
154). “Howard University is a private corporation 
* * * Its charter gives it all the rights and powers 
usually vested in private corporations, including the 
right to purchase and sell real estate, and the right to 
contract and to sue and be sued” (Maiatico Construc¬ 
tion Co. v. U. S., 79 F. (2d) 41S, 420). 

(b) Prior to 1909 no buildings of Howard Univer¬ 
sity had been paid for with government funds, but be¬ 
ginning in 1909 with the Thirkield Science Hall which 
was erected with government funds, the University’s 
buildings were erected partly with government and 
partly with private funds. For example, $25,000 of 
government funds was used in the erection of the 
Medical School Building in 1926-7, costing $130,000 in 
all, the balance being paid from the University’s pri¬ 
vate funds. (Johnston testimony, Rec. pp. 167-168). 
Since 1933, the University has acquired four build¬ 
ings in addition to the Library Building built upon 
its campus with P. W. A. funds appropriated by the 
Federal Government (Johnston testimony, Rec. p. 165; 
(Defs. Ex. Johnston 1-A, Rec. p. 169). 

(c) The campus of Howard University is the prop¬ 
erty of the University, title being held bv its Board 
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of Trustees, and under the control of The Trustees |of 
Howard University, including the ground upon whiiph 
the Library Building stands (Johnson testimony, Rdc. 
pp. 167-168); and until 1882 the University was tax<jjd 
upon this ground, being exempted from taxation up6n 
its property by the Act of June 16, 18S2 (22 Stat. L- 
104) “so long as used for the purposes set forth in its 
charter” (Ree. p. 172). Xo deed or grant of this 
ground has ever been made to the United States (Jolnii- 

*- ' i 

son testimony, Ree. pp. 159-160), and the Interior De¬ 
partment has no record of the Board of Trustees pf 
the University ever having consented that the Library 
Building should be a government building (Dotson 
testimony, Rec. p. 148). 

I 

i 

(2) The funds of Howard University are under the 
control of its Board of Trustees, whose actions 
are subject to inspection by the United States BiL 
reau of Education but not to supervision, except^ 
ing that the Secretary of the Interior had super*- 
vision of the expenditure of Federal Funds approi 
priated for any purposes of the University. 

(a) Howard University has some 2300 students, pay-j 
ing from $125.00 to $250.00 tuition each, amounting td, 
from $125,000 to $250,000 received annually by the Uni-j 
versity from students for tuition, in addition to whichj 
boarding students pay for their board and rooms ati 
cost (Johnson testimony, Rec. p. 156). The Univer-| 
sitv also has an endowment of about a million dollars! 
accumulated from gifts from private sources, the in-! 
come from which, along with current gifts from pri-! 
vate sources, and funds apropriated by the generosity! 
of the federal government, make up the University’s! 
operating budget of approximately $1,100,000.00 per| 
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year (Johnson testimony, Rec. p. 157). This money is 
spent by the Board of Trustees of the University, sub¬ 
ject to the supervision of the Secretary of the Interior 
only as to the portion appropriated by the United 
States Government (Johnson testimony, Rec. p. 159). 

(b) By the Act of December 13, 1928 (45 Stat. 1021, 
Rec. p. 173) authorizing annual appropriations to aid 
in the construction, development, improvement and 
maintenance of the University, the University is at all 
times open to the inspection of the United States 
Bureau of Education, which is required to submit to 
Congress in its annual report a full exhibit of the af¬ 
fairs of the University; but this legislation contains no 
provision authorizing the Bureau of Education to con¬ 
trol the expenditure of funds of the University. 

(3) Congress specifically authorized the construction 
of the Library Building for Howard University 
and made an appropriation for this purpose in 
1931 in an Interior Department appropriation act, 
part of which was used; and this appropriation 
was never rescinded by Congress, but the unex¬ 
pended balance after paying for the architect’s 
plans was impounded, and the building was con¬ 
structed from P. W. A. funds- according to the 
plans of the University. 

(a) By Act of February 14, 1931, an Interior De¬ 
partment Appropriation Act (46 Stat. 115), Congress 
authorized the construction at Howard University of 
a Library Building, the cost not to exceed $800,000, of 
which sum $400,000 was made immediately available 
(Johnson testimony, pp. 161-2). Prior to June 16,1933, 
when the National Industrial Recovery Act was ap¬ 
proved (48 Stat. 200-211; U.S.C.A. Title 40, Secs. 





401-414), hereinafter called the N. I. R. A., a portipn 
of the $400,000 made available by the Act of February 
14, 1931, had been used for architectural fees (testi¬ 
mony of F. E. Dotson, Fee. p]>. 147-8; M. W. Johnson, 
Kec. pp. 162-3). 

(b) Following the first election of President Roosje- 
velt, the unexpended balance of the original appropria¬ 
tion was impounded and no more was done upon the 
Library Building project until after the enactment pf 
the N. I. R. A., when under the appropriations of 
$3,300,000 made available by Title II of that Act, tlje 
President approved the recommendations of the Fed¬ 
eral Administrator of Public Works (serving in his 
dual capacity also as Secretary of the Interior) allo¬ 
cating P. W. A. funds for the construction of the How¬ 
ard University Library Building (Dotson testimony, 
Rec. pp. 147-148; Johnson testimony, Rec. pp. 162-164). 

(c) The contract for the Library Building (Plfs. Ex. 

Noland #1, Rec. pp. 14-22) was signed by the Assistant 
Secretary of the Interior; and the Secretarv of the 
Interior controlled the expenditure of the funds appro¬ 
priated for the construction of the building in a doublls 
capacity as Secretary of the Interior and as Adminisj- 
trator of Public Works (Johnson testimony, Rec. pj. 
! 64 ). ^ | 

(d) The plans and specifications for the Librarjr 
Building were drawn to suit the educational needs of 
Howard University by a private architect of its own 
selection and the University had complete control of 
the matter up to the point when the plans and specificai 
tions were presented to the Secretary of the Interioif 
for his approval (Defs. Ex. Johnson 5, referred to ip 
Johnson testimony, Rec. j). 158). As was stated by Dri 
Johnson in his testimony (Rec. p. 164): 
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“When he” (the Secretary of the Interior) 
“approved the plans and specifications he ap¬ 
proved the will of the University; so that from 
that point on he was supervising the expenditure 
of the Government funds which were used in the 
construction of the Library Building.” 

(4) The Secretary of the Interior treated the Library 
Building as a Federal project under the author¬ 
ity of the National Industrial Recovery Act, which 
requires certain formalities in contracts entered 
into under its authority but does not per se au¬ 
thorize a payment bond. 

(a) The Library Building was built and equipped 
entirely from money appropriated by the United States 
Government, the total amount of government funds be¬ 
ing roughly $1,10b,000 (Johnson testimony, Rec. p. 
163), and it was treated as a “Federal” project under 
Title II of the X. I. R. A. (Dotson testimony, Rec. p. 
146, Madigan testimony, Rec. p. 150). 

(b) Title II of the X. I. R. A. provides: 

Sec. 202 (48 Stat. 201; Title 40 U. S. C. A. Sec. 
402). The Administrator, under the direction of 
the President, shall prepare a comprehensive pro¬ 
gram of public works, which shall include among 
other things the following: 

# * # 

(c) any projects of the character heretofore con¬ 
structed or carried on either directly by public au¬ 
thority or with public aid to serve the interests of 
the general public; 

# * « 

Sec. 203(a) (48 Stat. 202; Title 40 U. S'. C. A. 
Sec. 403) With a view to increasing employment 
quickly (while reasonably securing any loans made 
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by the United States) the President is authorised 
and empowered, through the Administrator |or 
through such other agencies as he may designate 
or create, (1) to construct, finance, or aid in the 
construction or financing of any public-works pro¬ 
ject included in the program prepared pursuant to 
Sec. 202; 

i 

* # * 

i 

I 

The Interior Department Appropriation Act (supra p. 
12) obviously constituted the authorization for an 
allocation of P. W. A. funds for completing the Library 
Building under Sec. 202(c) and Sec. 203(a) above, and 
there is no other provision of the N. I. R. A. under 
which such a contract as that involved herein is au¬ 
thorized. 

(c) The only provision in Title II of the N. I. R. 4 - 
with respect to the terms of contracts made thereunder 
relate to the employment of labor, and do not afford 
any basis for requiring a bond for which there is np 
other statutory authority, viz: 

Sec. 20G (48 Stat. 204; Title 40, U. S. C. A. SecL 
406). All contracts let for construction project^ 
and loans and grants pursuant to this title shalj 
contain such provisions as are necessary to insure 
(1) that no convict labor shall be employed on an^ 
such project; (2) that (except in executive, ad^- 
ministrative, and supervisory positions), so far a^ 
practicable and feasible, no individual directly em4 
ployed on any such project shall be permitted tq 
work more than thirty hours in any one week; (3)j 
that all employees shall be paid just and reasonable 
wages which shall be compensation sufficient toi 
provide for the hours of labor as limited, a stand-j 
ard of living in decency and comfort; (4) that inj 
the employment of labor in connection with any| 
such project, preference shall be given, where theyj 
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are qualified, to ex-service men with dependents, 
and then in the following order: 

* * • 

and (5) that the maximum of human labor shall be 
used in lieu of machinery wherever practicable and 
consistent with sound economy and public ad¬ 
vantage. 

(d) There is nothing in the omitted portions of the 
foregoing sections or in any provision of Title II of the 
N. I. K. A. authorizing the requirement of a payment 
bond for other than the purposes specified in the former 
Heard Act as amended (Title 40, U. S. C. A. Sec. 270) 
now superseded by the Miller Act (Title 40 U. S. C. A., 
Sec. 270(a) and (b) supra ) governing the furnishing of 
bonds for the protection of persons supplying labor 
and material in the prosecution of government con¬ 
tracts. 

(5) The Payment Bond sued upon was required by the 
Contracting Officer to be given pursuant to the 
Miller Act under instructions issued by the 
P. W. A. Administrator relating to Federal proj¬ 
ects and as- required by instructions annexed to 
the form. 

(a) Under the heading “general conditions” of the 
contract specifications (part of Plfs. Ex. Noland 3) 
appears the following head-note: 

“This project is authorized under Title II of 
the National Industrial Recovery Act approved 
June 16, 1933. The contract therefore will be exe¬ 
cuted on U. S. Government Form P. W. A. 51, 
approved by the Federal Emergency Administra¬ 
tor of Public "Works, October 1, 1935. The atten¬ 
tion of bidders is called to this form of contract 
and to the bulletin No. 51 of the Federal Emer- 




17 


I 

i 

gency Administration of Public Works, dated pc- 
tober 1, 1935, Part IT of which contains instrjuc- 
tions to bidders and contractors for Federal 
projects under Title II of the National Industrial 
Recovery Act.” (Ree. pp. 31-32). 

The “general conditions” also contain the following 
instructions and provisions: I 

I 

“G-3, Notice.—All contractors, subcontractors, 
manufacturers, material dealers, etc., are herepy 
notified that the General Conditions are an in¬ 
tegral part of the Specifications, and the Con¬ 
tract.” # * * (Ree. p. 32). 

“G. 12. Subcontractors.—* * * No subcontractor 
or other person furnishing material or labor to 
the contractor will be recognized, nor will the de¬ 
partment be responsible in any way for the claims 
of such person beyond the taking of a payment and 
a performance bond, as required by the Act of 
Congress approved August 24, 1935, which pro¬ 
vides in substance that when a formal contract is 
let for the erection or repair of a public building, 
etc., the contractor, before commencing such work, 
shall furnish a payment bond and a performance 
bond. (See Public No. 321—74th Congress—H. R. 
8519, attached to and a part of these specifica¬ 
tions.)” (Rec. pp. 32-33). 

! 

By agreement of counsel it is stipulated that a copy otf 
the Miller Act, approved August 24,1935, w’as attached 
to the bid data and made a part of the original specij- 
fications forming an integral part of the contract be¬ 
tween the appellants Irwin & Leighton and the Unitc<jl 
States (Rec. p. 175). j 

(b) The payment bond in suit (attached to coni- 
tract Pifs. Ex. Noland 1) bears the following printed 
caption: “Payment Bond (Construction) Pursuant to 


i 
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the Act of Congress, approved August 24, 1935, 49 
Stat. 1011 ” (Rec. p. 22). On the back of the bond 
there is printed the following: 

“Instructions. 1. This form, for the protection of 
persons supplying labor and material, shall be 
used in connection with all contracts exceeding 
two thousand dollars in amount, for the construc¬ 
tion, alteration, or repair of any public building or 
public work of the United States. There shall be 
no deviation from this form except as authorized 
by the Director of Procurement.’’ (Rec. p. 24.) 

The bond also bears the printed notations: “The rate 
of premium on this bond is—Total amount of premium 
charged,—” and the written notation thereafter: “See 
Performance Bond.” (Rec. p. 24.) The premium 
charged for the Performance Bond was 1 per cent of 
the contract price, a total of $S,172.25, as appears from 
notations thereon (Plfs. Ex. Noland 2, Rec. pp. 24-26). 

(c) The Memorandum for the Assistant Secretary, 
dated March 13, 1940, signed by Nathan R. Margold, 
Solicitor of Interior Department (Plfs. Ex. Noland 3), 
contains the following statement concerning the re¬ 
quirement for a payment bond to accompany the con¬ 
tract with Appellants for the Library Building at 
Howard University: 

“In the case of the library building the con¬ 
struction is being conducted with National Indus¬ 
trial Recovery Act funds allocated by the Federal 
Administrator of Public Works (see letter dated 
October 28, 1933). Pursuant to authority vested 
in him by the act, the Federal Emergency Admin¬ 
istrator of Public Works has specified that the 
expenditure of such funds shall be subject to the 
bond statute (see Bulletin No. 51, Federal Emer¬ 
gency Administration of Public Works)” (Rec. 
p. 27). 
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(d) Bulletin No. 51 (part of Plfs. Ex. Noland i 3) 
contains “Part 1, Instructions to Contracting Officer^”, 
Sec. 2(a) of which specifies the “forms required for 
general use in connection with construction and repair 
projects”, naming both “U. S. Gov. Std. Form ;of 
Performance Bond No. 25”, and “U. S. Gov. Std. Fofm 
of Payment Bond No. 25A for the protection of labor 
and materialmen, pursuant to Public Act. No. 321, 
Seventy-fourth Congress, approved August 24, 193$” 
(the Miller Act). See Rec. p. 30. The bonds required 
of appellants were a “performance bond” on Form ^o. 
25 and a “payment bond” on form No. 25A (Plfs. Ex. 
No. 2; Plfs. Ex. No. 1; Rec. pp. 24-26 and pp. 22-24, 
respectively); 


(e) Depositions of officials of the Federal Goverii- 
ment in the Department of Interior and Public Works 
Administration called as witnesses by appellee wefe 
to the effect that they construed said Library Buildinjg 
as a public building of the United States and exacted 
the statutory bond required by the Miller Act by reasojn 
thereof (Testimony of Floyd E. Dotson, Rec. p. 14$; 
John J. Madigan, Rec. p. 150). 


(6) The Proceedings before the House of Representa¬ 
tives Judiciary Committee show that the Milleir 
Act was intended to provide a procedural remedy 
only to speed relief to those within the protection 
of the Heard Act. 

i 

(a) Hon. John E. Miller, chairman of the - sub-comj- 
mittee of the Judiciary Committee of the House of 
Representatives, made the following comments as tq 
the purpose of the several bills under consideration by 
his committee relating to the revision of the Heard Act! 
to provide a separate payment bond: 
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“The most radical changes made in the existing 
law by these bills is that we provide in this bill 
for two bonds; one a performance bond to the 
Government, and the other a payment bond, for 
the sole use of the materialmen and laborers and 
subcontractors. 

“Then we also provide for independent suits to 
be filed on that performance bond, 90 days after 
the labor is performed or the material furnished. ” 
(Rec. p. 105.) 

“The chief reason why this matter is up now is 
because of the facts mentioned by these gentlemen 
here; that the subcontractors and the materialmen 
must wait 6 months after the completion and ac¬ 
ceptance of the building before they may file a 
suit.” (Rec. p. 112.) 

(b) Hon. John F. Dockweiler, of California, who 
introduced one of the bills before the Committee (H. R. 
5054, Rec. pp. 44-45) after stating that his bill amends 
the Heard Act to provide for two bonds, went on to 
say: 

“The Heard Act as it stands today permits 
very substantial injustices to be done to laborers, 
materialmen, and subcontractors. There is only 
one bond written under that act, and it enures, 
respectively, to the benefit of the Government on 
the faithful performance of the contract, and to 
the benefit of the laborers and materialmen and 
subcontractors. But the right of the laborers, 
materialmen and subcontractors is postponed to 
an unreasonable length of time. Action under it 
by the Federal Government must be awaited, on 
the faithful-performance bond, which action can 
be brought at any time within 6 months after the 
full and final completion of the contract; and only 
after the end of that time can laborers, subcon¬ 
tractors and materialmen have any relief under 
the bond. 
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I 

“In view of the fact that no additional premium 
cost would be reflected in the cost of public works 
arising; out of severing- the two bonds and per¬ 
mitting a direct right of action by laborers, Sub¬ 
contractors, and materialmen at a much earlier 
date, there would seem to be no good reason, fijom 
the standpoint of the Government, for not follow¬ 
ing the practice of the various State acts affecting 
public works. 

“All that the materialmen, subcontractors ;ind 
laborers desire is a separate and direct rightj of 
action upon a separate bond.” | 

i 

! 

(c) As was stated by Mr. Edward H. Cushman, qne 
of the principal advocates of the Miller Act before tjhe 
Judiciary Committee, who appeared in behalf of tjhe 
American Institute of Steel Construction, the Cemejnt 
Institute, and other national associations of subcon- 
tractors and materialmen: i 

i 

“The defects in the present statute are merely 
procedural. In my opinion the coverage of tjie 
present Heard Act should not be enlarged.” (Rec. 
I>. 62.) " j 

i 

i 

Also: 

i 

“The additional bond law, such as the law in 
Pennsylvania, would not enlarge upon the exist¬ 
ing rights of labor and materialmen. The courts 
have held that a bond taken pursuant to the pres¬ 
ent Heard Act is a dual obligation, combining ajn 
obligation for the protection of the United Statejs 
and an obligation to pay claims of labor and ma¬ 
terialmen on Government work. The object of ajl 
the public-works bond bills introduced in the pres¬ 
ent session of Congress is to separate that dual 
obligation.” (Rec. p. 64.) j 

! 

l 

i 

i 
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And again: 

“I hope I have made it clear that this change will 
not result in an increased premium, an indirect 
cost to the United States. I hope I have also made 
it clear that it will not increase the rights of un¬ 
paid labor and material men. It will result in 
giving them, however, a speedy, certain remedy”. 
(Rec. p. 68.) 

(d) Chairman Miller was of the same view as Mr. 
Cushman, protesting in response to a suggestion that 
the requirement of a separate payment bond would in¬ 
crease the cost of the bonds: 

“But do you not overlook the fact that the bond 
under the Ileard Act as now existing is for the 
benefit of the laborers, subcontractors, and mate¬ 
rialmen, but their trouble is a procedural trouble; 
right now that is their main trouble—that is a 
procedural question. I cannot see where the pre¬ 
mium on the bond would be increased.” (Rec. p. 
o/.) 

(e) There is nothing in these comments quoted 
above, or in any statement or action of the Committee, 
indicating a purpose to extend the benefits of the pro¬ 
posed legislation to those furnishing labor and mate¬ 
rials for any other than publicly owned as distinguished 
from privately owned structures. On the contrary, 
the “Hearings” indicate the purpose of the Committee 
to have been to make procedural changes only to speed 
up the relief intended to be afforded by the Heard Act 
to labor and materialmen who had not been paid by 
contractors or subcontractors of “any public building 
or public work of the United States”, exactly as was 
held by this Court in the Maintico case to be the mean¬ 
ing and effect of the Heard Act. For example, an 
attempt was made by "Mr. William K. Laws, Chief of 
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the Legal Section, Treasury Department, to get jthe 
committee to adopt a provision extending the contract¬ 
ing officer’s authority to require a payment bond be¬ 
yond that provided in Section 1 of the proposed bill 
(H. R. (5677, 74th Congress—Roc. pp. 48-49); but jthe 
revised bill later reported (II. R. 8519, 74tli Cbn- 
gress—Ree. pp. 49-51) did not adopt Mr. Law’s pro¬ 
posed Section 5(e) to this end (Rec. p. 134) nor ajny 
provisions based thereon. The following is quoted 
from a letter dated March 23, 1935, from the Treasury 
Department embodied in the Report of the Commit¬ 
tee : 

“The major purpose of the bill seems to be !to 
afford greater protection to subcontractors, la¬ 
borers and materialmen by shortening the peribd 
within which action mav be instituted bv them 
against the surety” (Rec. p. 141). 

This statement epitomizes the testimony. 

POINTS OF ARGUMENT. 

j 

(I) The meaning of the language “any public building 
or public work of the United States” as used by 
Congress in the Miller Act is the same as in tl}e 
Heard Act. 

This Court in the Maiatico case (65 App. D. C. 62j) 
interpreting the Heard Act, in a decision handed down 
on July 29, 1935, construed the words “public build¬ 
ings or works”, “any public building” or “any publi|c 
work”, and “any public building or public work” tjj 
mean any public building or public work of the Uniteif 
States”; and the Congress of the United States adopted 
this very same language in enacting the Miller Act, 
approved August 24,1935 (H. R. 8519, 74th Congress-4 
Rec. pp. 49-51;) which repealed the Heard Act. j 
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That this action of the Congress in restricting the 
scope of the separate payment bond authorized by the 
Miller Act to “any public building or public work of 
the United States” was not an inadvertence is clear 
from the Hearings (Plfs. Ex. Noland 4, Rec. pp. 37-140, 
as discussed supra, pp. 19-23) on the nine bills consid¬ 
ered by the House Judiciary Committee, which were 
held on dates in March, April and May 1935, and in 
which the purpose of amending the Heard Act was 
stated to be to provide more speedy and certain relief 
to labor and materialmen on public works by requir¬ 
ing a separate bond for their protection instead of 
forcing them to wait until suit could be brought upon 
the performance bond under which the United States 
had preference in bringing suit under the Heard Act. 
If there were anv doubt about the meaning of this 
language as used in the statute as enacted, reference 
to the Hearings would dispel it. 

Furthermore, the language of the bill as reported by 
the Committee (H. R. 8519—74th Congress, Rec. pp. 
49-51) confirms the view that no broadening of the 
scope of the Heard Act was intended. The Miller Act, 
by omitting to provide, as in Sac. (c) for performance 
bonds, that nothing in the Act shall be construed to 
limit the authority of any contracting officer to require 
a payment bond or other security in addition to those, 
or in cases other than the cases specified in subsection 
(a) of Section 1 of the Act (U. S. C. A. Title 40, Par. 
270a), impliedly provides that the authority of the 
contracting officer is limited as to the form of payment 
bond that may be required to that provided for in the 
Act , Section 1. subsection (a) (2) y namely for the con¬ 
struction, alteration, or repair of any public building or 
public work of the United States exceeding $2,000.00 in 
amount. 


i 

i 
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(2) Private construction work is subject to a statutory 
lien in favor of persons who supply labor and ma¬ 
terials not applicable to property of the United 
States, and this was known to the Judiciary Com¬ 
mittee. 

j 

There is no reason for extending the authority of tjhe 
contracting officer to require a payment bond for tjhe 
protection of labor and materialmen under contracts 
for private construction work not in connection wijtli 
public buildings and public works belonging to t|ie 
United States, because these private construction lab^)r 
and materialmen are already protected by the li<|n 
laws. This was made known to the members of tljie 
House of Representatives Judiciary Committee before 
the Miller Act was passed. See letter of February 2j3, 
1934, from Stephen B. Gibbon, Acting Secretary cjf 
the Treasury to Hon. James M. Mead, Chairman Conji- 
mittee on Rost Offices and Post Roads, House of Rep¬ 
resentatives (Rec. pp. 77-78), submitted from that Conl- 
mittee to the Judiciary Committee and made a part ojf 
the record of the Hearings ou Bonds of Contractors oh 
Public Works, from which the following is quoted: 

“The original Heard Law was enacted in 1894. 
The reports of the House and Senate Committees 
indicate that this act was intended mainly as a 
substitute for the mechanics’ or materialmen’s lien 
laws as applied to private construction.” (Rec. pi 
77.) 

i 

The Courts have long recognized the distinction be-i 
tween public and private construction as it affects the 
lien laws, and it is proper to assume that Congress! 
appreciated the legal distinction and phrased the Miller- 
Act in accordance therewith to exclude private con-j 
struction. ! 
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U. S. v. Ansonia Brass Co., 218 U. S. 452, 471; 
U. S. to use of Hill v. American Surety Co., 200 
U. S. 197, 203; 

Guaranty Co. v. Pressed Brick Co., 191 U. S. 
41G, 425; 

Richards Brick Co. v. Rothwell, 18 App. D. C. 
516, 536; 

In re Fowble, 213 Fed. 676, 679-680; 

Bard well v. Petty et ux, 52 App. D. C. 310; 2S 
Fed. 772, 774. 

For a fulj. statement of Apperrant’s argument see 
Memorandum in Support of Petition for Ai.rowance 
of Speciar Appear, appended hereto (infra, pp. 29-37). 

RECAPITULATION OF APPELLANT’S POINTS 
AND AUTHORITIES. 

For appellee to succeed in this case, it must sustain 
its allegation that the payment bond sued upon is one 
authorized to be demanded of the contractor under the 
Miller Act; otherwise the Courts of the District of 
Columbia have no jurisdiction of this controversy. 

Sun Indemnity Co. of New York v. American 
University, 58 App. 1). C. 184; 26 F. (2d) 556; 
Maiatico Construction Co. v. United States, etc., 
65 App. I). C. 62; 79 F. (2d) 418; 
Brnckner-Mitchell, Inc. v. Sun Indemnity Com¬ 
pany of New York et al., 65 App. D. C. 178; S2 
F. (2d) 434. 

But the only form of payment bond authorized by 
the Miller Act is one given for the protection of per¬ 
sons supplying labor and material in the prosecution 
of a work provided for in a contract, exceeding $2000.00 
in amount, for the “construction, alteration, or repair 
of any public building or public work of the United 
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States”. No other form of payment bond is author¬ 
ized by the Miller Act, and no other act is cited Iby 
appellee as authorizing the contracting officer to re¬ 
quire a payment bond for the protection of persons 
supplying labor and material in the prosecution oti a 
private building or work. I 

The complaint herein (Rcc. pp. 1-4) particularly t|ie 
allegations in paragraphs 1 and 2 thereof, make jit 
clear beyond question that use-plaintiff bases its claijin 
on the assumption that the Library Building at How¬ 
ard University is a “public building or public wo^k 
of the United States” within the meaning of the Mil¬ 
ler Act; and hence appellee cannot prevail in view <j)f 
the conclusion necessary to be drawn from the recoijd 
below that said building is the property of Howaijd 
University, a private corporation, for whom it wajs 
built by special authorization of Congress, because c|f 
the prior decision of this Court in the Maiatico Con¬ 
struction Company case {supra) holding that a buildj- 
ing constructed with funds provided by the Unite<jl 
States at Howard University was not. a “public build¬ 
ing or a public work of the United States” within thi 
meaning of the Heard Act and that no action could be 
maintained on a statutory bond given under the Heard 
Act in a suit in the name of the United States for the! 
use and benefit of furnishers of material and labor] 
which decision applies with the same force and effect! 
to the Miller Act. 

Accordingly, appellants submit that the lower court, 
erred in holding, as it did in these consolidated cases,; 
(a) that the Maiatico Construction Company case had; 
no application to these cases; that the lower court’s'; 
holding (b) that the Congress “may require a bond to | 
be given to protect material men and others furnishing j 
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materials and labor under any contract under which 
the money of the United States is to be spent” was 
futile and of no effect when no such statute was enacted 
by the Congress; and that the lower court erred in 
holding (c) that the Miller Act taken in connection 
with the Interior Department appropriation act of 
February 14, 1931, and the X. 1. R. A. Act of June 
1(5, 1933, and the proceedings before the House Com¬ 
mittee on the Judiciary and the report of the Com¬ 
mittee, show the intention of Congress to include with¬ 
in the provisions of the Miller Act contracts involving 
private buildings and private works the funds for 
which were allocated out of the appropriation made 
available by the said X. I. R. A., when there is nothing 
in said Acts and printed hearing and report of the 
said Committee upon which to base the inferred in¬ 
tention of the Congress. 

Wherefore, the premises considered, Appellants re¬ 
spectfully pray that the order overruling the motion 
to dismiss the complaint be vacated and the court be¬ 
low be directed to dismiss the complaint, with costs 
to defendants, and that Appellants be allowed their 
costs on appeal. 

Irwin & Leighton, 

United States Guaranty 
Company, 

Appellants. 

By Prentice E. Edrington, 
Amasa M. Holcombe, 

Attorneys for Appellants. 

438 Munsey Bldg., 
Washington, D. C. 
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APPENDIX I. j 

Memorandum in Support of Petition for Allowanc^ of 

Special Appeal. 

For respondent to succeed in this case it must sus¬ 
tain its allegation that the payment bond sued uponj is 
one authorized to be demanded of the eonf met or unejer 
the Miller Act; otherwise the Courts of the District jof 
Columbia have no-jurisdiction of this controvery siqce 
jurisdiction is pleaded under and arises from this Ajet 
and this Act alone. j 

i 

Sun Indemnity Co. of X. Y. v. American Univer¬ 
sity App. D. C. 184; 26 F. (2d) 556 j 
Maiatieo Construction Co. v. U. S. etc. 65 App. 
D. C. 62; 79 F. (2d) 418 (certiorari deniep, 
296 U. S. 649) j 

Bruckner-M itch ell. Inc. v. Sun Indemnity Co. of 
X. Y. et at 65 App. D. C. 178, 82 F. (2d) 434. 

Rut the only form of payment bond authorized by 
the Miller Act is one given for the protection of per¬ 
sons supplying labor and material in the proseeutioh 
of a work provided for in a contract, exceeding 
$2000.00 in amount, for the “construction, alteration!, 
or repair of any public building or public work of th\' 
United States”. No other form of payment bond i$ 
authorized by the Miller Act, and no other act is cited 
by respondent as authorizing the contracting officer tej 
require a payment bond. 

The Miller Act provides in subsection (c) of Sectionj 
270a, Title 40, U. S. C. A. as follows: 

j 

“Nothing in this section shall be construed toj 
limit the authoritv of anv contracting officer to re-; 
quire a performance bond or other security in ad-j 
ditio-n to those, or in cases other than the cases! 
specified in subsection (a) of this section.” 
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Respondents claim that, because of the wording of this 
subsection, the Secretary of the Interior had a right 
to demand and take the payment bond sued on in this 
case. It is clear from its language, however, that this 
subsection (c) has no application to a payment bond. 

On the contrary, the Miller Act, by omitting to pro¬ 
vide that nothing in the Act shall be construed to limit 
the authority of any contracting officer to require a 
payment bond or other security in addition to those, 
or in cases other than the cases specified in subsection 
(a) thereof (U. S. C. A. Title 40, Sec. 270(a), as was 
provided for by subsection (c) quoted above for per¬ 
formance bonds, impliedly provides that the authority 
of the contracting officer is limited as to the form of 
payment bond that may be required to that provided 
for in the Act, section 270a, subsection (a) paragraph 
(2). namely for the construction, alteration, or repair 
of any public building or public work of the United 
States exceeding $2000.00 in amount. This is clearly 
indicated bv the record of the hearings held by the 
House Judiciary Committee on the bill which became 
the Miller Act, wherein it was stated that Sec. 270a, 
par. (c) as the Act now appears in the U. S. C. A. was 
inserted to avoid any implication that the contracting 
officer has no authority to require bonds or other se¬ 
curity on contracts for less than $2000.00 as to per¬ 
formance bnii'ls only, and that this paragraph has no 
application to the payment bond authorized to lx* ro¬ 
om rod by the contracting officer under this Act. 

The evidentiary facts developed at the hearing be¬ 
fore Mr. Justice Bailey on petitioner's motion to dis¬ 
miss show this case to be essentialy the same as the 
Maintico Canal ruction Company case reported in (55 
D. C. App. 62, wherein a special appeal was allowed on 
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petition to tliis Court (Maiatico Const ruction Co. Inc. 
v. U. S. to the use of E. Bland Phelps, etc. original (No. 
-304, ( t. of App. No. 6311). The difference in jthe 
wording of the bond in the Maiatico ease from that 
sued on herein is of no legal significance because jthe 
language of the Miller Act must necessarily be ref ad 
into the bond if it is to be sustained as a bond taken 
under the Act as alleged. j 

This principle is stated with supporting citations} in 
9 Corpus Juris, page 34, Section 56, as follows: 

I 

Law as part of bond. The law at the time of the 
execution of the bond is a part of it; if it gives! to 
the bond a certain legal effect it is as much a pjjrt 
of the bond as if in terms incorporated therein 
* * *. (See authorities there cited) ; 


To the same effect are the following Federal cases: | 

United States v. Johnson. 51 F. (2d) 312, j 

Hunker v. U. S. Fidelity <0 Guarantee Co. 72 F. 

(2d) 899, ! 

Home Indemnity Co. v. State of Missouri , 78 

(2d) 391. ‘ | 

I 

It appears and it is not denied, that Howard Uni¬ 
versity is a private corporation, chartered by Act of 
Congress with the usual powers of a private corpora¬ 
tion, holding title to a large tract of land with numeri- 
ous buildings where it conducts its educational work, 
supported in part by fees paid by students, in part b^ 
donations from private benefactors and in part by 
annual appropriations from the United States, like 
manv other institutions of higher education. None of 
the buildings comprised in the University as distin-i 
guished from the Freedman's Hospital is the property) 
of the United States. This Court in the Maiatico easel 
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held Howard University to be a private corporation 
and the dormitories in question there not to be public 
buildings or public works within the meaning of the 
Heard Act. The evidence in the present case is sub¬ 
stantially the same as that in the Maiatico case on this 
}joint, and petitioners know of no ground for coming to 
a different conclusion in this case. 

If anything, the present petitioners’ case is stronger 
than that of the petitioners in the Maiatico case be¬ 
cause the Miller Act, under which the present suit is 
brought, is unequivocal in its language with respect 
■o the character of public buildings to which it applies; 
whereas the Heard Act under which the Maiatico case 
arose, did not specifically state that only public build¬ 
ings and public works of the United States were within 
its benefits and it was necessary for the Court to 
so construe the language of the Act in view of the 
circumstances preceding and surrounding the enact¬ 
ment of the statute by Congress. 

In the Maiatico case (supra) it was asserted by re¬ 
spondents that the meaning of the words “public build¬ 
ings and public works” under the Heard Act was 
broad enough to include both buildings owned by the 
United States and privately owned buildings “used by 
the United States to promote a public purpose”, and 
that “if Congress had intended to limit the benefits of 
the Heard Act to public buildings and public works 
owned by the United States, it could, and probably 
would, have used appropriate restrictive words to 
make clear this intent.” (Respondents’ brief, Maiatico 
case, p. 20). As if in response to this assertion, Con¬ 
gress in enacting the Miller Act inserted following the 
words “public buildings and public works” of the 
Heard Act the restrictive words “of the United 
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States”, thus making clear its intent to limit tlie mean¬ 
ing of the words 4 ‘public buildings and public works” 
to that given to them by this Court in deciding ithe 
Mat at ico case. | 

Of course Congress, if it so chose, might have;ex- 
< ended the benefits of the Miller Act to include pri¬ 
vately owned buildings used by the United Statesj to 
promote a public purpose and quasi-public works ufton 
which the money of the United States is spent, as \jras 
erroneously held bv the court below to have been!its 
intent. But Congress has not chosen to extend the 
benefits of the Miller Act to projects other than “pub¬ 
lic buildings or public works of the United Stated”, 
and its intent in thus deliberately restricting the lan¬ 
guage of the Heard Act in reenacting the same provi¬ 
sion in the Miller Act seems too plain for argument, j 
However, it was respondent’s contention in the coiirt 
below that, because in the National Industrial Recov¬ 
ery Act of June 16, 1933, U. S. C. A. Title 40, Sec. 4i)2 
(48 Stat. 201) it was provided that “the Administra¬ 
tor, under the direction of the President, shall prepare 
a comprehensive program of public works, which sliajll 
include among other things * * * (c) any projects <j>f 
the character heretofore constructed or carried oiji, 
either directly or by public authority or with public aijd 
to serve the interests of the general public; 
this provision the Library Building of Howard Univer¬ 
sity was designated and characterized as a public worjc 
of the United States. ; 

The answer to this contention is that the N. I. R. Aj. 
(the pertinent provisions of which are copied in pa raj- 
graph 7 of the statement of the record below contained 
in this petition and extracts printed in paragraph 4(b) 
on pp. 14-15 of this brief) not only appropriated pub-j 
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lie money for Federal projects but also by its provi¬ 
sion appropriated Federal money for the aid of private 
projects, including- private hospitals and projects of 
State, Municipal and other public bodies not owned or 
controlled by the United States. That there was a dis¬ 
tinct difference made between Federal and non-Fed- 
eral projects is clearly indicated by sub-section (c) of 
Section 403 of the X. I. R. A. (Title 40, U. S. C. A.) 
wherein it is provided: 

(c) In the acquisition of any land or site for 
the purposes of Federal public buildings and in the 
construction of such buildings provided for in this 
chapter, the provisions contained in Sections 305 
and 30(5 of the Emergency Relief and Construction 
Act of 1932, as amended, shall apply. 

Thus it is evident that in the enactment of the 
X. I. R. A. Congress made a clear distinction between 
funds being used in the construction of Federal proj¬ 
ects owned bv the United States as distinguished from 
private projects heretofore aided by the Federal Gov¬ 
ernment and from State, Municipal and other non-Fed- 
eral projects. 

In brief, nowhere in the National Industrial Recov¬ 
ery Act does it appear that there was any intention of 
Congress to declare private projects to be “public 
buildings or public works of the United States”. 

Respondents further contended at the hearing below 
that the enactment of the Miller Act in 1935, some two 
years after the enactment of the X. I. R. A. wherein the 
Congress authorized the Administrator of Public 
Works to enter into the type of construction contract 
herein involved as one for a public work, must be con¬ 
strued by the Court as an expression of intent by the 
Congress to make the buildings constructed under said 
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X. I. R. A., such as the Library Building at Howard 
University, within the category of “public buildings! or 
public works of the United Stales” for the purpose;of 
the Miller Act. ! 

There is no merit to this contention, for it is specifi- 
callv shown bv the hearings before the Judiciary Com- 
mittee of the House that the repeal of the Heard Act 
bv the passage of the Miller Act was brought about bv 
the large number of Federal Public Works projects 
made possible by the appropriations of vast sums of 
money for public and quasi-public purposes as author¬ 
ized under the N. I. R. A., and the further fact that the 
procedure required by the Heard Act did not gi\ie 
prompt and efficacious relief to claimants who had fur¬ 
nished material and supplies to the public works of tlile 
United States as distinguished from the State and loehl 
projects. It was to correct the procedural inequities ojf 
the Heard Act, not to carry out the purposes of th|? 
N. I. R. A., that the Miller Act was enacted. ! 


Respondents further contended that, because of th(j> 
issuance of Bulletin 51 by the Administrator of Publicj 
Works which provided for payment bonds to be de-i 
manded under the Miller Act on Federal projects car-; 
ried on with X. I. R. A. funds, this made the Library, 
building of Howard University a public building of the! 
United States in view of the classification of this proj-i 
ect by Public Works Administration officials as a pub-1 
lie work of the United States. And respondents at-! 
tempted to show by depositions, over objection by peti-' 
tioners, that the Interior Department and certain of- \ 
ficials of the Public Works Administration in charge of ! 
the administration of the X. I. R. A. as it relates to pub- ! 
lie works were of the opinion that the Library Building j 
at Howard University had been declared by Congress 1 
in its enactment of the X. I. R. A. a public building or j 
public work of the United States. j 
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It is submitted that Congress cannot bv fiat make 
that which is not a public building or public work of the 
United States into a public building or public work of 
the United States, and even less can it authorize execu¬ 
tive officers of the government to do so. As was said 
by the Supreme Court in Block v. Hirscli, 256 U. S. 135; 
49 Wash. L. R. 242, in upholding the “District of Co¬ 
lumbia Rents Act”: 

“No doubt it is true that a legislative declara¬ 
tion of facts that are material onlv as the ground 
for enacting a rule of law, for instance, that a cer¬ 
tain use is a public one, may not be held conclusive 
by the Courts. Shoemaker v. United States, 147 
U. S. 282,298. Hairston v. Danville & Western Ry. 
Co. 208 U. S. 598,606. Prentice v. Atlantic Coast 
Line Co. 211 U. S. 210,227. Producers Transporta¬ 
tion Co. v. Railroad Commission, 251 U. S. 
228,230.” 

And it is noteworthy that when the later reenactment 
of this “District of Columbia Rents Act” came before 
the Supreme Court in Chastlcton Corporation v. Sin¬ 
clair, (264 U. S. 543,52 Wash. L. R. 25S) the Court held 
that the language of the Act declaring that the emer¬ 
gencies growing out of the war still existed was not 
controlling, citing cases to show that “the Court may 
ascertain as it sees fit any fact that is merely a ground 
for laying down a rule of law”. (264 U. S. on page 
548). 

In the present case the facts controlling the determi¬ 
nation of the legal status of Howard University and 

w 1 

the applicability thereto of the Miller Act so far as 
the payment bond sued on herein is concerned are 
found in the record below, and this Court is not called 
upon to take judicial notice thereof, as was done in the 
CJiastleton case by the United States Supreme Court, 
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although this Court is free to take judicial notice of 
such currently known facts not found in the record lj>e- 
low as it may deem material. j 

Ample precedents exist in this Court for the allow¬ 
ance of a special appeal where the single issue pre¬ 
sented for decision, if decided for petitioners, is conclu¬ 
sive of the rights of the parties and will dispose of tljie 
case, thus saving much time, trouble and expense in the 
trial and accounting otherwise required before tlje 
matter can be finally determined in the District Couft 
and brought before this Court for review. 

i 

i 

Healey v. Maroney , 34 App. D. C. 103. j 

Ford v. Sturgis, 56 App. D. C. 361; 14 F.(2) 25$. 

Main tiro Const r. Co. v. U. S. etc., 65 App D. 0. 
62: 79 F.(2d) 418. I 

| 

Wherefore this petition for a special appeal 
thought to be well founded, and it is respectfully urged 
that it be promptly considered and allowed. 

i 

Respectfully submitted, ! 

i 

i 

Amasa M. Holcombe, 

P. E. Edrington, 

438 Munsev Building, j 
Washington, D. C., 
Attorneys for Petitioner} 


i 
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APPENDIX II. 

The Miller Act (Chap. 642, 49 Stat. 793-794; Title 
40, U. S. C. A., Sees. 270a, b, c and d) approved August 
24, 1935. 

270a. 

(a) Before any contract, exceeding $2,000 in 
amount, for the construction, alteration, or repair of 
any public building or public work of the United States 
is awarded to any person, such person shall furnish 
to the United States the following bonds, which shall 
become binding upon the award of the contract to such 
person, who is hereinafter designated as “contractor”. 

(1) A performance bond with a surety or sureties 
satisfactory to the officer awarding such contract, and 
in such amount as he shall deem adequate for the pro¬ 
tection of the United States. 

(2) A payment bond with a surety or sureties sat¬ 
isfactory to such officer for the protection of all persons 
supplying labor and material in the prosecution of the 
work provided for in said contract for the use of each 
such person. Whenever the total amount payable by 
the terms of the contract shall be not more than 
$1,000,000 the said payment bond shall be in the sum 
of one-half the total amount payable by the terms of 
the contract. Whenever the total amount payable bv 
the terms of the contract shall be more than $1,000,000 
and not more than $5,000,000, the said payment bond 
shall be in the sum of 40 per centum of the total 
amount payable by the terms of the contract. When¬ 
ever the total amount payable by the terms of the 
contract shall be more than $5,000,000 the said pay¬ 
ment bond shall be in the sum of $2,500,000. 
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(b) The contracting officer in respect of any con¬ 
tract is authorized to waive the requirement of a per¬ 
formance bond and payment bond for so much of the 
work under such contract as is to be performed in! a 
foreign country if he finds that it is impracticable fpr 
the contractor to furnish such bonds. 

(e) Nothing in this section shall be construed jto 
limit the authority of any contracting officer to require 
a performance bond or other security in addition fo 
those, or in cases other than the cases specified ljn 
subsection (a) of this section. (Aug. 24, 1935, c. 64£, 
sec. 1, 49 Stat. 793). 


270b. | 

(a) Every person who has furnished labor or ma¬ 
terial in tlie prosecution of the work provided for i|i 
such contract, in respect of which a payment bond i§ 
furnished under section 270a of this title and who hais 
not been paid in full therefor before the expiration of 
a period of ninety days after the day on which the lasj: 
of the labor was done or performed by him or material 
was furnished or supplied by him for which such 
claim is made, shall have the right to sue on such pay-i 
ment bond for the amount, or the balance thereof,! 
unpaid at the time of institution of such suit and to! 
prosecute said action to final execution and judgment! 
for the sum or sums justly due him: Provided, however ,j 
That any person having direct contractual relationship! 
with a subcontractor but no contractual relationshipj 
express or implied with the contractor furnishing said | 
payment bond shall have a right of action upon the! 
said payment bond upon giving written notice to said | 
contractor within ninety days from the date on which j 


i 
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such person did or performed the last of the labor or 
furnished or supplied the last of the material for which 
such claim is made, stating with substantial accuracy 
the amount claimed and the name of the party to whom 
the material was furnished or supplied or for whom 
the labor was done or performed. Such notice shall be 
served by mailing the same by registered mail, postage 
prepaid, in an envelope addressed to the contractor at 
any place he maintains an office or conducts his busi¬ 
ness, or his residence, or in any manner in which the 
United States marshal of the district in which the 
public improvement is situated is authorized by law 
to serve summons. 

(b) Every suit instituted under this section shall be 
brought in the name of the United States for the use 
of the person suing, in the United States District Court 
for any district in which the contract was to be per¬ 
formed and executed and not elsewhere, irrespective 
of the amount in controversy in such suit, but no such 
suit shall be commenced after the expiration of one 
year after the date of final settlement of such contract. 
The United States shall not be liable for the payment 
of any costs or expenses of any such suit. (Aug. 24, 
1935, c. 642, sec. 2, 49 Stat. 794). 

270c. The Comptroller General is authorized and 
directed to furnish, to any person making application 
therefor who submits an affidavit that he has supplied 
labor or materials for such work and payment there¬ 
for has not been made or that he is being sued on any 
such bond, a certified copy of such bond and the con¬ 
tract for which it was given, which copy shall be prima 
facie evidence of the contents, execution, and delivery 
of the original, and, in case final settlement of such 
contract has been made, a certified statement of the 
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date of such settlement, which shall be conclusive 4s 
to such date upon the parties. Applicants shall paly 
for such certified copies and certified statements sudh 
fees as the Comptroller General fixes to cover the co$t 
of preparation thereof. (Aug. 24, 1935, c. 642, sec. $, 
49 Stat. 794). j 

27Od. The term “person” and the masculine pro¬ 
noun as used in sections 270a, 270b and 270c of thijs 
title shall include all persons whether individuals, asj- 
sociations, copartnerships, or corporations. (Aug. 24j, 
1935, c. 642, sec. 4, 49 Stat. 794). j 
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IN THE 
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©niteij States! Court of Appeals 

FOR THE DISTRICT OF COLUMBIA, j 


October Term, 1940. 


No. 7784. 


ALEXANDER D. IRWIN AND ARCHIBALD! 0. 
LEIGHTON, TRADING AS IRWIN & LEIGHTON, 
AND UNITED STATES GUARANTEE COMPANY, 
A CORPORATION, Appellants, 

\ 

I 

v. i 

UNITED STATES OF AMERICA, TO THE USE ;OF 
NOLAND COMPANY, INCORPORATED, A COR- 
PORATION, Appellees. 


Appeal from the District Court of the United States for }he 

District of Columbia. I 

i 

I 

I 

I 

i 

I 

BRIEF FOR APPELLEE. 

i 

i 

i 


COUNTER-STATEMENT. j 

i 

The United States, acting through the Interior Depart¬ 
ment, entered into a contract (R. 14-22) with the appellants, 


i 

i 

i 

1 


i 
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Irwin & Leighton, for the construction of the Library Build¬ 
ing at the Howard University. Two bonds were taken in 
connection with the contract: one to secure the faithful per¬ 
formance of the contract (R. 24-25); another to secure pay¬ 
ment to furnishers of labor and material for the work (R. 
22-23). The United States Guarantee Company was surety 
on each bond. The surety’s charge for the two bonds was 
$8,172.25 (R. 24, 26). The appellee furnished some $23,- 
649.35 of materials to a subcontractor of Irwin & Leighton 
and these were used in the work. There is still due and ow¬ 
ing the appellee $12,502.55 on account thereof. (R. 3) 

The funds with which this building was erected repre¬ 
sented an allocation made by the Federal Emergency Ad¬ 
ministrator of Public Works with the approval of the Presi¬ 
dent of the United States. (R. 146) The work was classified 
by the Administrator as a Federal Project (R. 151). 

The Howard University is a corporation under the Act of 
Congress (R. 170-173), and it has been decided here that it 
is a private institution although charged with public in¬ 
terest. Maiatico Construction Company v. United States, 
65 App. D. C. 62, 79 F. (2d) 418. In passing it should be 
pointed out that it is an institution which enjoys the favor 
of the Federal Government to an extent almost without 
parallel. The budget of the University for a normal year is 
about $1,100,000 covering administration, instruction, main¬ 
tenance and operation of the plant, including the boarding 
department. Annual contributions from the Federal Gov¬ 
ernment toward this budget for the years 1935, 1936 and 
1937 were about $675,000 per year. (R. 157) In addition to 
this the Federal Government spent $3,503,399.58 between 
1933 and 1937 for buildings at the University. (R. 169) 
Only one building was built at the University in the thirty 
years preceding 1940 from funds obtained from other 
sources and for that building $105,000 was privately con¬ 
tributed and $25,000 appropriated by the United States. (R. 
168) 
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STATUTES, RULES AND REGULATIONS. 

i 

It should be noted that there is an error in the printing of 
the Miller Act in the Appendix of the Appellants’ Brief at 
p. 38. The period which appears at the end of Section ja (a) 
should be a colon so that the following Sub-sections (lj) (2) 
are a component part of Section a (a). There are included 
in the Apj)endix hereto pertinent portions of the National 
Industrial Recovery Act, together with the Executive Order 
of the President subsequently referred to, by which regula¬ 
tory power was delegated by him to the Federal Emergency 
Administrator of Public Works. (Appendix 23-26) I 

SUMMARY OF ARGUMENT. 

L THE SECRETARY OF THE INTERIOR ACtED 

WITHIN HIS AUTHORITY IN TAKING tHE 
BOND. | 

(a) The express language of the Miller Act authorized 
the taking of bonds in cases other than those! de¬ 
scribed in the statute. 

(b) The National Industrial Recovery Act, which ante¬ 

dated the passage of the Miller Act and which ! au¬ 
thorized the construction of this building, classified 
it as “a public work”. ! 

(c) The Secretary of the Interior as Administrator of 

Public Works in the exercise of the rule making 
power granted in the National Industrial Recovery 
Act and delegated to him by the President, 're¬ 
quired the taking of this bond pursuant to his Bul¬ 
letin No. 51. I 

i 

I 

(d) The Secretary of the Interior has an inherent 

power to take a bond of this kind as an incident jof 
the construction of the building. The terms of this 
bond constitute a plain obligation for payment for 
labor and material, and in this respect are whojly 
unlike the provisions of the bond in the Maiatipo 
case. ! 
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H. THE ACTION OF THE SECRETARY OF THE IN¬ 
TERIOR IN TAKING THE BOND IS NOT SUB¬ 
JECT TO JUDICIAL REVIEW, THIS BEING A 
PURELY ADMINISTRATIVE FUNCTION. 

HI. THE BOND IS SUFFICIENT IN ITS TERMS TO 
PERMIT RECOVERY BY THE APPELLEE AS 
UPON A PRIVATE OBLIGATION WITHOUT RE¬ 
SPECT TO THE STATUTES OR THE AUTHOR¬ 
ITY OF THE SECRETARY. 

ARGUMENT. 

I. THE SECRETARY OF THE INTERIOR WAS AU¬ 
THORIZED TO TAKE THE BOND. 

a. The Miller Act Authorizes It. 

The appellants’ appeal is based upon the belief that this 
case is controlled by the decision in Maiatico Construction 
Company v. United States, 79 F. 2nd 418, 65 App. D. C. 62. 
There it was held that a women’s dormitory building built 
under a specific appropriation of Congress was not a public 
work or a public building within the meaning of that term as 
used in the earlier labor and materialmen’s act, the Heard 
Act (Act of August 13, 1894, c. 280, 28 Stat. 278; Act of 
February 24, 1905, c. 778, 33 Stat. 811; Sec. 270, Title 40 
U. S’. C.). But the statute here involved is the Miller Act 
(Act of August 24, 1935, c. 642, paragraph 2, 49 Stat. 794, 
Sec. 270 (a), (b), (c) and (d), Title 40 U. S. C.) which 
superseded the Heard Act. (Appellants’ App. 38-39) 

In the Heard Act it was provided that any person enter¬ 
ing into a contract with the United States for the construc¬ 
tion of any public building or public work should give the 
usual penal bond to the United States to secure the perform¬ 
ance of the contract with the additional requirement that he 
should make payment to all persons supplying him with 
labor and material in the prosecution of the 'work. Priority 
was then specified in favor of the United States and there 
were set up procedural mechanics for the enforcement of 



I 


the claims. The present statute (Appellants’ App. 38-39) 
provides in 270 a (a) that before any contract for the con¬ 
struction of any public building or public work !of the 
United States is awarded, that two bonds shall be givkn, (1) 
one a performance bond to secure the execution of tike con¬ 
tract and (2) the second a payment bond for the protection 
of all persons supplying labor and material in the prosecu¬ 
tion of the work. The United States have no interest!in the 
latter and any claimant may sue upon it after 90 days!; from 
the date of furnishing the last of his material. The sjtatute 
then goes on in 270 a (c) and specifically provides that noth¬ 
ing in it shall be construed to limit the authority of any con¬ 
tracting officer to require a performance bond Q£_othjer se¬ 
curity in addition to those or in cases other than those of 
construction, alteration or repair of any public building or 
public work of the United States: j 


(c) Nothing in this section shall be construed to!limit 
the authority of any contracting officer to require a per¬ 
formance bond or other security in addition to tho$e, or 
in cases other than the cases specified in subseetioh (a) 
of this section. (Title 270a U. S. C.). j 

I 

From this it is apparent that care has been taken ifi the 
drafting of the statute to remove any doubt as to the author¬ 
ity of the contracting officer in what might otherwise have 
been questionable cases. ! 


b. The National Industrial Recovery Act Classifies ’jThis 
Building As A Public Work. 

In the present case the funds from which this building 
was built were allocated in their entirety by the President of 
the United States and the Federal Emergency Administra¬ 
tor of Public Works. A previous appropriation of Con¬ 
gress for a portion of the funds to be used for this Library 
was afterward transferred into the three billion, three hun¬ 
dred million dollar public works fund (R. 162-163). Of ithe 
original appropriation no expenditure was made except jfor 
the plans and specifications. The actual funds from wTjlch 


I 
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the structure was built were allocated (R. 146-148) from the 
appropriation set up for the general purposes of the Na¬ 
tional Industrial Recovery Act in 1933 (Act of June 16, 
1933, Chapter 90, Title 2, paragraphs 201, 202, 203, 207, 209, 
4S Stat. 200, 201, 202, 205, 206, Title 40 U. S. C., Sections 
401, 402, 403, 409, Appendix 23-26). The National Indus¬ 
trial Recovery Act in setting up the Federal Emergency 
Administration of Public Works provided for an adminis¬ 
trator and a program of public works: 

“402. The Administrator under the direction of the 
President, shall prepare a comprehensive program of 
public works which shall include, among other things, 
the following: 

* « • * • 

(c) Any projects of the character heretofore con¬ 

structed or carried on either directly by public author¬ 
ity or with public aid to serve the interests of the gen¬ 
eral public. * * * (Title 40 U. S. C.) 

It must be borne in mind that this National Industrial Re¬ 
covery Act was on the statute books at the time the Miller 
Act of 1935 was passed, and that no other meaning could 
fairly be accorded to the expression “public works” as used 
in the Miller Act than that there was included in it those 
public works specifically designated as such by the Congress 
in the earlier relief act. Indeed in the hearing of the House 
Committee on the Judiciarv in connection with the Miller 
Act, it was said by Congressman Duffey at the hearings (R. 
109): 

“If this bill were passed by this Congress it would 
certainly be applicable to the public works program and 
that is the reason for its importance.” 

What constitutes “public works” in a directory statute of 
this kind is essentially a matter of legislative intention. It 
must be remembered that this statute (Miller Act) is not 
one of general application but constitutes a direction to the 
various administrative branches of the Government as to 
the manner in which public funds are to be expended. 
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The Court below in his opinion reached the conclusion 
that the Miller Act must be read in the light of the classifica¬ 
tion of public works described in the National Industrial Re¬ 
covery Act and denied the appellants’ motion accordingly. 
(R. 7) # 

An examination of the National Industrial Recovery Act 
for Emergency Relief, discloses that in Section 402 of Title 
40 U. S. C. there is defined “the comprehensive progijam of 
public works” which includes such work as the Library 
Building at the Howard University, 'while in Section 403 of 
the same Title there is granted to the President authority to 
construct, finance or aid in the construction or financing of 
public works projects, to make loans to states, municipal¬ 
ities or other public bodies for the construction or repair or 
improvement of any such project, with various restrictions 
as to the terms of the loans. Here is found the explanation 
of the division of the public works program into Federal 
and non-Federal projects, as described in the record below 
by the Executive Officer of the Public Works Administra¬ 
tion, who testified: 

“The Non-federal projects, as I have heretofore 
stated, are those projects under which the Federal 
Works Administration enters into a contract with pub¬ 
lic bodies for the construction of projects of various 
types. The Federal projects, as we refer to thenji, in 
contrast to those Non-federal projects are the projects 
resulting from the allocation of funds to Federal de¬ 
partments and agencies.” (R. 152) 

i 

In the present case the fund from which the building 'was 
built was allocated to the Department of the Interior jand 
by it used for this purpose. It is obvious that ^ork 
falling under Section 402 (c) of Title 40 U. S. C. is a fed¬ 
eral project, since the contract for the w T ork itself has ljeen 
made by the United States. 
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c. The Administrator Of Public Works Was Authorized 

To Require The Bond. 

Under the authority of paragraph 401 (a) of Title 40 
U. S. G. (Appendix 23) the President by Executive Order 
No. 6929 promulgated December 26, 1934 (Appendix 26), 
delegated to the Federal Emergency Administrator of Pub¬ 
lic Works Iekes authority to prescribe rules and regula¬ 
tions necessary to carry out the Act. Subsequently the Ad¬ 
ministrator in October of 1935 approved P. W. A. Bulletin 
No. 51 containing instructions to contracting officers for 
Federal projects under the statute (R. 149-150, 153, 29-31). 
This Bulletin in Sec. 1 directed all Government contracting 
officers engaged in the administration of contracts for Fed¬ 
eral Projects to familiarize themselves with the contents of 
the bulletin. Sec. 2 provided: 

“Section 2(a). The forms required for general use 
in connection with construction and repair projects are 
as follows: 

# # # # 

U. S. Government Standard Form Payment Bond No. 
25(a) for the protection of labor and materialmen, pur¬ 
suant to Public Act No. 321, 74th Congress, approved 
August 24, 1935.” 

Section 5 of the same Bulletin gave to the contracting officer 
discretion even hi the absence of statute to require either 
or both bonds. 

“Section 5. Neither bid nor performance bonds shall 
generally be required when the execution of form No. 
P. W. A. 51 is not required or is waived, but the con¬ 
tracting officer must, when required by statute, or in the 
absence of a statute may, in his discretion, require 
either or both of such bonds.” 

Nothing could have been more appropriate than for the Ad¬ 
ministrator to require that the bonds be taken in all in¬ 
stances to insure the payment of labor and material claims, 
for the very jDurpose of the Act was to promote the indus- 
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trial recovery of the nation. Little could be accomplished 
by the expenditure of fabulous sums for public work$ if the 
suppliers of labor and material were to go unpaid} The 
situation, instead of being remedied, would be worse than 
before. 

The whole policy of the Government for the past decade 
has been directed toward the protection of suppliers of} labor 
and material for works in which it is concerned. This 
contract is filled with provisions designed to safeguard 
payment to furnishers of labor and material, and goes so 
far as to prescribe the hourly rate of wage for every clgss of 
mechanics and laborers employed in the work (R. 34-35). 
It reserved the right in the United States to require produc¬ 
tion of evidence by the contractor of the payment of subcon¬ 
tractors and materialmen. (R. 33) 

In permitting assignment by contractors of funds due 
them under National Industrial Recovery Act contracts, the 
statute has impressed the proceeds of such arrangements 
with a trust in favor of materialmen, and made the diver¬ 
sion of such funds a criminal offense. Section 407, Title 
40 U. S. C. (Appendix 24-25) i 

The administrative construction of the rule was disclosed 
by the Chief Clerk of the Interior Department when he testi¬ 
fied that the bond for this contract was required by Piiiblic 
Works Administration Bulletin No. 51, since Public Works’ 
funds were involved (R. 146). In other contracts of thejDe- 
partment relating to Howard University under the National 
Industrial Recovery Act the Solicitor of the Department 
has advised the Assistant Secretary of the Interior thatjthe 

i 

labor ar.d material bond is proper to be taken, as was d^ne 
in this case (R. 26-28). The Solicitor’s view is that ithe 
Administrator required the taking of such a bond as a Con¬ 
dition of the allocating of a fund for the work, and that 
since this regulatory authority to prescribe a condition y r as 
authorized by statute, the power and authority of the cjon- 
tracting officer to take the bond is not open to questijon. 
Presumably the Interior Department has taken such bo^ds 
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in connection with all contracts made with funds allocated 
by the Administrator of Public Works, and continues to 
do so. 

Even if the meaning of the statutes were doubtful, the 
action taken by the executive department charged with its 
enforcement should not be disturbed except for weighty rea¬ 
sons. Brewster v. Gage, 280 U. S. 327, 50 S. Ct. 115, 74 L. 
ed. 457. And this is true even when the action is of such a 
character as to have general application to the entire public. 
Wisconsin v. Illinois, 278 U. S. 367, 49 S’. Ct. 163, 73 L. ed. 
426. Where all the parties, including the appellants here, as 
well as the appellee, have relied upon the procedure and the 
bond has been given and paid for, there would seem to be no 
good reason for disturbing the matter at all. The construc¬ 
tion put upon the requirement of Bulletin Xo. 51 by the De¬ 
partment of the Interior, of which the Administrator of 
Public Works was also the head, is unimpeachable evidence 
of the Government’s intent to see that all labor and ma¬ 
terial used in the work should be paid for. 


d. The Secretary Of The Interior Has Inherent Power To 
Take A Bond In A Case Such As This. 


The contract in this case was made well after the decision 


in the Maiatico case and it must be assumed that by reason 
of the change in the materialmen’s act and the provisions 
of the Industrial Recovery Act, the Secretary of the In¬ 


terior was satisfied as to the validity of his action in taking 


the bond and of its suitability to serve the purpose desired. 


The bond which this Court had before it in the Maiatico 


case, given by that contractor and his sureties, provided in 
its terms first that the contract should be performed and 
then that: 


“if said contract is for the construction or repair of a 
public building or a public tvork within the meaning of 
the Act of August 13 , 1894 , as amended by the Act of 
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February 24, 1905, shall promptly make payment to all 
persons supplying the principal with labor and ma¬ 
terials in the prosecution of the work provided for in 
said contract, and any such authorized extension or 
modification thereof, then, this obligation to bb void; 

7 O I 7 

otherwise to remain in full force and virtue.” (Maiatico 
Construction Co. vs. U. S. No. 6311, October Term 1934, 
R. 4) (Italics supplied.) j 

i 

The express terms of that bond itself would necessarily pre¬ 
clude recovery by labor and materialmen in any instance 
where the public work was not a jmblic work within the 
meaning of the statute. It is apparent that the principal 
object of the bond given in the Maiatico case was to secure 
the completion of the work and that it secured only inci¬ 
dentally the payment of labor and material claims insofar 
as the contract might be for the construction or repair of a 
public building or work within the meaning of the Jleard 
Act. In this curious way the Department did not i}nder- 
take in the Maiatico case to go beyond the strict confines of 
the statute or even to indicate its intention as to what should 
be done, leaving that for ultimate determination by the 
court. ! 

Standing in sharp contrast is the bond which was £iven 
in the present case (R. 22-23). It is hedged about % no 
such provisions. It is a plain and simple instrument! con¬ 
ditioned that the contractor and his sureties wall pay f<j)r all 
labor and material going into the work. After providing a 
penalty of $408,612, its language is: j 

“The condition of this obligation is such, that where¬ 
as the principal entered into a certain contract, hereto 
attached, with the Government, dated December 5, ^ 936, 
for furnishing all labor and materials required foif the 
construction (including all mechanical equipment!) of 
the Library Building at Howard University, Washing¬ 
ton, D. C., in accordance with plans, specifications j and 
Addenda No. 1, forming a part thereof. j 

“Now, therefore, if the principal shall promptly make 
payment to all persons supplying labor and material in 
the prosecution of the work provided for in said ^on- 
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tract, and any and all duly authorized modifications of 
said contract that may hereafter be made, notice of 
which modifications to the surety being hereby waived, 
then this obligation to be void; otherwise to remain in 
full force and virtue.” 

It bears upon its face the approval and signature of the 
Assistant Secretary of the Interior. Standing alone it is 
sufficient to comply with the suggestion made by this Court 
in the Maiatico case, when it said at page 6S (65 App. D. C.), 
referring to the Secretary of the Interior: 

official might have taken another and differ¬ 
ent bond under which appellees could have claimed "pro¬ 
tection, * * *.” 

Notwithstanding that this bond was given as a separate 
bond providing expressly and solely for the payment of 
labor and material claims, appellants contend that it is 
without meaning and cannot be given any effect. But why 
not? The record shows that the agreement was made and 
for a consideration. It was required as a condition to the 
Government’s entering into the contract and $8,172.25 was 
paid to the surety as a premium on this and the perform¬ 
ance bond. 

In Illinois Surety Co. v. John Davis Co.. 244 U. S. 376, 61 
L. ed. 1206, Justice Brandeis characterized the old Heard 
Act as higlilv remedial in character and said that it should 
be construed liberally to effect its purpose. The same rule 
of liberality has been established with respect to the Miller 
Act. In Fleislier Engineering <£ Construction Co. v. United 

States, -U. S.-, Volume 85 Law Edition, Advance 

Opinions, p. 32, decided November 12, 1940, the Court, 
through Mr. Chief Justice Hughes, said: 

“In construing the earlier Act, the Heard Act, for 
which the Miller Act is a substitute, we observed that it 
was intended to be highly remedial and should be con¬ 
strued liberally. * * * ‘Technical rules otherwise pro¬ 
tecting sureties from liability have never been applied 
in proceedings under this statute.’ Illinois Surety Co. 
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vs. John Davis Co., 244 U. S. 376, 61 L. ed. 1206, 37 
Sup. Ct. 614, supra. The same principle should govern 
the application of the Miller Act.” i 

The Miller Act in supplanting the Heard Act cleaij-ly in¬ 
tended to provide against any possibility of any such bond 
being stricken down because of lack of authority ori other 
technicality. The Congress, not satisfied with the liberal 
construction given the old Act, has given even wider |scope 
to the new Act, removing any question as to the authority of 
the contracting officer in any case to take appropriate bonds 
by expressly so providing for the exercise of his discretion. 

The Miller Act and the Heard Act which it superseded 
are not statutes of general application in the ordinary Sense. 
Thev are directions given bv the legislative branch of the 
Government to the administrative branch requiring certain 
precautions to be taken by the latter in connection with the 
expenditure of funds appropriated by the legislature. If 
the administrative branch fail to take the required bond the 
statute would be inoperative. It cannot be argued with any 
reason that the administrative branch is powerless to itake 
a bond except upon a specific authorization from the legis¬ 
lature. On the contrary the statute onlv makes mandaltorv 
what otherwise would be discretionary. Any other idba is 
dispelled by the statute itself in paragraph 270 (c) (Appel¬ 
lants’ App. p. 39), specifically providing that its require¬ 
ments were not to be taken as a limitation beyond which the 
contracting officer could not go. None of the languagj? of 
the statute indicates the slightest intention to restrain the 
action of the contracting officer. It is on the contrary .de¬ 
signed to compel the exercise of discretion by the contract¬ 
ing officer in all cases falling within its terms, rather than 
to limit it. The suggestion made by the appellants that 'the 
failure to expressly include such anomalous situations! as 
arise at the Howard University must be taken as a pro¬ 
hibition against the taking of bonds in such cases, is withbut 
force when the nature of the statute and its purposes bre 
considered. It is extravagant to say that the Congress; in 


i 
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enacting this extremely beneficent and highly remedial piece 
of legislation intended to prohibit a similar beneficence in 
all like cases which were not expressly included by a critical 
interpretation of its language. The statute is not one which 
falls within that class of legislation which is to be construed 
strictly if it departs from common law principles, such as 
legislation relating to crimes, and so on. 

The appellants’ proposition that the reference to public 
buildings or public works “of the United States” as used in 
the statute, must be taken to mean only those buildings 
or works of which title is in the United States, represents a 
hairsplitting observance of form rather than substance. 
This building is a work of the United States in a well recog¬ 
nized sense of authorship. The occasion for the statute 
arises out of the creation of the building or work. The ap¬ 
pellants’ argument when carried to a logical conclusion 
would render ineffectual a bond taken in an instance where 
it afterwards developed that there was a failure of the title 
to the real estate which was supposedly in the United States. 
The appellants’ conclusion would render equally invalid the 
protection which the United States provided for themselves 
in the performance bond. 

The construction of the building which was involved in 
United States v. Fair cloth, 49 App. D. C. 323, 265 Fed. 963, 
was neither within the contemplation of the contract nor of 
the bond. The contractor could have apparently rented a 
building or obtained the use of one in any wav he saw fit. 

The further argument advanced by the appellants to the 
effect that the materialmen are protected by mechanic lien 
rights is fallacious, in view of the provisions of Title 25, 
Chapter 11, Sections 351, 355, 356 of the Code of the Dis¬ 
trict of Columbia. The mechanics lien statute provides in 
effect for the impounding of the balances in the hands of the 
owner. Here, as the appellants have stressed, the owner 
did not make the contract and had no funds in its hands. 
The building was erected by a donor and the contract price 
is not subject to the operation of the lien statute. So far as 
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the lien statute is concerned, the furnishers of labor and ma- 

• • • 
terial in this case are without any protection whatsoever. 

i 

II. THE ACTION OF THE DEPARTMENT IN TAKING 
THE BOND IS NOT SUBJECT TO JUDICIAL RE¬ 
VIEW. 

The appellants seek solace in the suggestion contained in 
the Maiatico Construction Company case, supra, jto the 
effect that the Secretary of the Interior was in thajt case 
without authority to take the bond upon which suit was 
brought in that instance, but when this view is examined in 
the light of Perkins v. Lukens Steel Company, 310 U. $. 113, 
84 L. Ed. 1108, 60 S. Ct. 869, decided April 20,1940, a differ¬ 
ent conclusion must be reached. In that case the executive 
departments of the government were directed by statute to 
require that sellers of certain commodities to the United 
States agree that their employees should be paid noft less 
than the minimum wage as determined by the Secretary of 
Labor with respect to localities in which the supplijes or 
commodities were to be manufactured or furnished. The 
Secretary of Labor divided continental United States} into 
six localities. When that action came here for reviewl this 
Court held that in view of the earlier and somewhat histor¬ 
ical meaning of the word “locality” used in similar statutes, 
the action of the Secretary was improper and beyond the 
authorization of the statute. The Supreme Court, however, 
said: 

I 

“The Act does not represent an exercise by Congress 
of regulatory power over private business or employ¬ 
ment. In this legislation Congress did no more j;han 
instruct its agents who were selected and granted final 
authority to fix the term and conditions under wjhich 
the Government will permit goods to be sold to it. The 
Secretary of Labor is under a duty to observe those in¬ 
structions just as a purchasing agent of a private Cor¬ 
poration must observe those of his principal. In both 
instances prospective bidders for contracts derivei no 
enforceable rights against the agent for an erroneous 


I 

i 

i 
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interpretation of the principal’s authorization. For 
erroneous construction of his instructions, given for the 
sole benefit of the j^rincipal, the agent is responsible to 
his principal alone because his misconstruction violates 
no duty he owes to any but his principal. The Secre¬ 
tary’s responsibility is to a superior executive and 
legislative authoritv.” 

And then again it was said: 

“Judicial restraint of those who administer the Gov¬ 
ernment’s purchasing would constitute a break with 
settled judicial practice and a departure into fields 
hitherto wisely and happily apportioned by the genius 
of our polity to the administration of another branch 
of Government. 

“This Act’s purpose was to impose obligations upon 
those favored with Government business and to obviate 
the possibility that any part of our tremendous national 
expenditures would go to forces tending to depress 
wages and purchasing power and offending fair social 
standards of employment. As stated in the Report of 
the House Committee on the Judiciarv on the Bill, ‘The 
object of the bill is to require persons having contracts 
with the Government to conform to certain labor con¬ 
ditions in the performance of the contracts and thus to 
eliminate the practice under which the Government is 
compelled to deal with sweat shops.’ 

“We find nothing in the Act indicating anv intention 
to abandon a principle acted upon since the Nation’s 
founding under which the legislative and executive de¬ 
partments have exercised complete and final authority 
to enter into contracts for Government purchases.” 

In conclusion the Court said: 

“Our decision that the complaining companies lack 
standing to sue does not rest upon a mere formality. 
We rest it upon reasons deeply rooted in the constitu¬ 
tional divisions of authority in our system of Govern¬ 
ment and the impropriety of Judicial interpretations of 
law at the instance of those who show no more than a 
mere possible injury to the public.” 
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And so in the present ease the action of the Secretary in 
taking the bond is one which is not subject to judicial Ireview 
in the courts. The Secretary is answerable to his executive 
superiors and to the Congress, if he has failed properly to 
carry out the instructions of the statute. j 

In this case as in the Lukens case where the Secretary 
construed the statute contrary to the accepted historical 
meaning of the term “locality”, if the Secretary hasi given 
a broader meaning to the term “public works”, his applica¬ 
tion of the statute is not subject to judicial restriction. 

And then again it must be remembered that many aspects 
of the Government’s contracting are not controlled by 
specific legislation. Contracting Officers acting on behjalf of 
the United States have a wide range of judgment as ta the 
manner in which they are to proceed. They have tlfe de¬ 
termination of the character of the buildings to be jbuilt, 
their architectural style, mechanical facilities, and sjo on, 
and the requirement of a bond to secure payment for labor 
and material is no departure from the immediate details 
besetting a particular contract. Such bonds are commonly 
used in private enterprise and are justified both frpm a 
moral and practical point of view. It is not gratifying to 
feel that public works are a monument to unpaid labofi and 
material bills. So far as the practical aspect is concerned, 
the Government benefits by the requiring of such bonds^ be¬ 
cause the material suppliers, knowing that their bills ;will 
be paid, can afford to sell on a smaller margin of profit 
which in time is reflected in the contract price which! the 
United States pays. This result is indisputable. 

It may be noted that the suit in the Lukens case was! in¬ 
stituted prior to the actual making of the contract, but there 
can be no doubt that if that suit had not arisen until aher 
the completion of the contract contemplated there, as imthe 
case in hand, the result would have been the same, and ;the 
contract made pursuant to the Secretary of Labor’s <jlis- 
puted regulation would have been enforced. Just so in tlhis 
case the bond, as a contract obligation, should be enforced 

i 

I 

i 

i 

i 

i 



18 


without judicial review of the authority of the executive 
branch of the Government to take it. 

The taking of a bond is a direct incident of the construc¬ 
tion of a building, and even if the administrative branch had 
seen fit to take one in the entire absence of a statute, its 
action would be no more subject to judicial review than its 
action in contracting for a three story building as against 
a four story one. The practice of taking bonds of this 
character represents a modern business practice which is 
rapidly coming to have a universal recognition even among 
private builders, as demonstrated by many of the cases com¬ 
piled in the Appendix. 

III. THE BOND IS EQUALLY ENFORCEABLE AS A 

PRIVATE OBLIGATION. 

Even if the bond were not a statutory bond, it would still 
be enforceable as a private obligation. All the facts neces¬ 
sary for its enforcement as a private obligation appear in 
the complaint. 

Less than a century ago the courts would have balked at 
two technical objections to such a recovery—one being the 
old common law rule that only a person specifically named 
in a sealed instrument might sue upon it, and the other be¬ 
ing the rule that a third party beneficiary to a contract could 
not recover on it. The courts in the District of Columbia, 
and indeed most other courts in the United States, have ad¬ 
vanced far beyond the point of seriously considering either 
of these technical and outmoded objections. 

Bruckner-Mitch ell v. Sun Indemnity Company , 65 App. 
D. C. 178, 82 Fed. 2d 434 has established the rule in this 
jurisdiction that a third party beneficiary, although not 
specifically named, may bring an action u]3on a sealed in¬ 
strument. The contentions made by the defendants in that 
case were that: 

“(1) Materialmen are not named parties in the first 
reinsurance agreements and hence cannot sue thereon; 
(2) they are not third party beneficiaries because the 
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terms of the instruments do not include them a$ such; 
(3) no rights can arise under the agreements because 
the statutes do not authorize their execution.” } 

But the Court disposed of all three of these objections, 
saying: | 

“We are of the view that these contentions of the ap¬ 
pellees in support of the ruling of the trial court ajre not 
well founded and that the reinsurers are liable tjo ma¬ 
terialmen upon the first reinsurance agreements; *j * V’ 

| 

Thus this Court permitted the plaintiffs to recover! even 
though they were not named but merely came withijn the 
class of persons for whose benefit the reinsurance ajgree- 
ments were made, and even though the instruments 'upon 
which they claimed were under seal. It is to be further 
noted that these agreements were not in fact authorized by 
the statutes which prompted their execution. j 

In McClare v. Massachusetts Bonding <£ Insurance Co. 
(Court of Appeals, New York, 1935), 266 N. Y. 371; 195 
N. E. 129, a penal bond had been given by an athletic clfib to 
the New York State Athletic Commission, conditioned !that 
the club should pay any indebtedness which the Commission 
might determine existed. The plaintiff had supplied tickets 
for the club; the Commission had determined that a debt 
existed therefor, and suit was accordingly brought on; the 
bond. The Court of Appeals held that since there was no 
statutory authorization for the Athletic Commission tc> re¬ 
quire such bonds, the bond which had been given was n'pt a 
statutory bond. The Court concluded, however, that it jwas 
obviously the intention of the bond to give a direct benefit 
to creditors of the Club and that accordingly it was enforce¬ 
able as a common law obligation even though the particular 
creditor was not mentioned by name. The Court poirjted 
out that no difficulties had been encountered in recognising 
third party beneficiaries since the decision of Lawrence v. 
Fox , and so far as the ancient common law restriction for¬ 
bidding persons other than parties to sue upon a sealed ;in- 
strument, it said: 


i 
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“No obstacle to recovery lies in the fact that this bond 
is under seal.’’ 

In Brycm v. Page (Supreme Court of Errors, Connecticut, 
1929), 109 Conn. 256, 146 Atl. 293, a subcontractor brought 
an action to enforce a mechanic’s lien arising out of unpaid 
materials furnished on a private construction job. In the 
same suit he sought to recover on a bond given by the gen¬ 
eral contractor and his surety conditioned that the con¬ 
tractor should “pay all persons who have contracts di¬ 
rectly with the principal for labor and materials.” The 
Supreme Court of Connecticut, while denying the lien rights 
of a claimant, permitted him to recover as a beneficiary of 
the bond. 

In Aetna v. Big Rock, 1929, 180 Ark. 1, 20 S. "VV. (2d) 180, 
a contractor and his surety gave a bond to a drainage dis¬ 
trict upon which a materialman afterwards brought suit. It 
was contended that the bond was not a statutory bond be¬ 
cause of certain irregularities. The Court assumed, with¬ 
out deciding, that it was not a statutory bond, but allowed 
the materialman to recover upon it as a mere common law 
obligation, his recovery being based upon the condition 
which required the obligors to “pay all persons”. 

The foregoing cases represent the trend, if not the des¬ 
tination, of these principles of law and the rule may be 
fairly characterized as universal at the present time. It is 
stated in 77 A. L. R. 53, as follows: 

“The great weight of authority establishes the gen¬ 
eral rule that a person furnishing materials or labor 
may recover on a contractor’s bond to the owner * * * 
although the owner is the only obligee named in the 
bond * * 

In the Appendix hereto there are listed the authorities of 
some fifteen states and the Federal courts which have up¬ 
held this proposition. (Appendix 27-28) 

Each of these decisions authorized suit by a third party 
beneficiary upon the bond even though he might have been 





considered a stranger to it under rigid rules of comijnon law 
pleading. This field of law has progressed to a poinjt where 
the courts give little or no attention to the objection j;hat the 
suitor is not a party to the instrument. On the contrary, the 
decisions center almost exclusively about the intension of 
the instrument as expressed in its language, namely, 
whether or not it was for the benefit of the third) party 
group. It is submitted that there is no valid reason \yhy the 
appellee in this case may not recover upon the bond as a 
private obligation. j 

Indeed it would seem to make a little practical difference 
whether or not the court allowed recovery upon this bbnd as 
a statutory bond or as a private obligation, so far hs this 
suit is concerned. j 

The Court has complete jurisdiction to entertain the case 
on this basis. Bruckner-Mitchell v. Sun Indemnity Co., 
supra. No objection to the Court’s jurisdiction over the 
persons of the appellants was raised in the Court ibelow 
and this point has been waived. Rules of Civil Procedure, 
Rule 12 (b), (h). j 

I 

CONCLUSION. 

i 

The purpose of the Miller Act and the purpose of the Na¬ 
tional Industrial Recovery Act expresses too clearly tlie in¬ 
tention of Congress to permit quibbling distinctions fo be 
raised as a barrier to the recovery of labor and material fur¬ 
nishers for the very materials which were used by the .con¬ 
tractors to complete the structure. The present labor; and 
materialmen’s act specifically permits the contracting officer 
to take bonds in other cases than those of public buildings or 
public works. The statute providing the funds from which 
the building was built plainly classifies it as a public wiork. 
The bond standing by itself, without the aid of either 
statute, would permit recovery upon it as a private obliga¬ 
tion. It is submitted that the appellants ought not tq be 
permitted to escape the plain obligations of the instrument 
which they gave, where the intention both of the department 
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and the Congress has been clearly shown at every turn and 
where the public interests and plain principles of justice de¬ 
mand that the appellee should be paid for its goods. It is 
submitted that the order of the Court below was correct and 
should be affirmed. 

Respectfully, 

Bynum E. Hinton, 

Alexander M. Heron, 
William L. Owen, 

Munsey Building, 
Washington, D. C., 

Counsel for Appellees. 
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APPENDIX. 

Title 40, United States Code. 

401. Federal Emergency Administration of |Public 

Works; Creation; Officers and Employees; Exemption 
From Civil Service Laws and Classification Act;; Dura¬ 
tion of Law ! 

i 

(a) To effectuate the purposes of this chapter, the'Presi¬ 
dent is hereby authorized to create a Federal Emergency 
Administration of Public Works, all the powers ofjwhich 
shall be exercised by a Federal Emergency Administrator 
of Public Works (hereafter referred to as the “Admillustra¬ 
tor”), and to establish such agencies, to accept and fftilize 
such voluntary and uncompensated services, to appoint, 
without regard to the civil service laws, such officers, and 
employees, and to utilize such Federal officers ainjl em¬ 
ployees, and with the consent of the State, such Statp and 
local officers and employees as he may find necessary, to 
prescribe their authorities, duties, responsibilities, and ten¬ 
ure, and, without regard to chapter 13 of Title 5, to fix the 
compensation of any officers and employees so appointed. 
The President may delegate any of his functions and powers 
under this chapter to such officers, agents, and employees as 
he may designate or appoint. * * * (June 16, 1933, c. 90, 
Title II, par. 201, 48 Stat. 200.) j 

• * * * # • * * * ! • 

402. Program of Publiic Works; Preparation and Con¬ 
tents 

The Administrator, under the direction of the President, 
shall prepare a comprehensive program of public works, 
which shall include among other things the following:! (a) 
Construction, repair, and improvement of public highways 
and parkways, public buildings, and any publicly ovhied 
instrumentalities and facilities; (b) conservation andj de¬ 
velopment of natural resources, including control, utiliza¬ 
tion, and purification of waters, prevention of soil or coastal 
erosion, development of water power, transmission of elec¬ 
trical energy, and construction of river and harbor improve¬ 
ments and flood control and also the construction of any 
river or drainage improvement required to perform or 
satisfy any obligation incurred by the United States 
through a treaty with a foreign Government heretofore rkti- 


i 
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tied and to restore or develop for the use of any State or its 
citizens water taken from or denied to them by performance 
on the part of the United States of treaty obligations here¬ 
tofore assumed: Provided, That no river or harbor im¬ 
provements shall be carried out unless they shall have here¬ 
tofore or hereafter been adopted by the Congress or are 
recommended by the Chief of Engineers of the United States 
Army; (c) any projects of the character heretofore con¬ 
structed or carried on either directly by public authority or 
with public aid to serve the interests of the general public; 
(d) construction, reconstruction, alteration, or repair under 
public regulation or control of low-cost housing and slum- 
clearance projects; (e) any project (other than those in¬ 
cluded in the foregoing classes) of any character heretofore 
eligible for loans under subsection (a) of section 605b of 
Title 15, and paragraph (3) of such subsection (a) shall 
for such purposes be held to include loans for the construc¬ 
tion or completion of hospitals the operation of which is 
partly financed from public funds, and of reservoirs and 
pumping plants and for the construction of dry docks; and 
if in the opinion of the President it seems desirable, the con¬ 
struction of naval vessels within the terms and/or limits 
established bv the London Xaval Treatv of 1930 and of air- 

V 1 

craft required therefor and construction of heavier-than-air 
aircraft and technical construction for the Army Air Corps 
and such Army housing projects as the President may ap¬ 
prove, and provision of original equipment for the mechan¬ 
ization or motorization of such Army tactical units as he 
may designate: Provided, however. That in the event of an 
international agreement for the further limitation of arma¬ 
ment, to which the United States is signatory, the President 
is hereby authorized and empowered to suspend, in whole 
or in part, any such naval or military construction or 
mechanization and motorization of Army units: Provided 
further. That this chapter shall not be applicable to public 
works under the jurisdiction or control of the Architect of 
the Capitol or of any commission or committee for which 
such Architect is the contracting and/or executive officer. 
(June 16,1933, c. 90, Title II, par. 202, 48 Stat. 201) 

407. Assignments by Contractors; Approval; Applica¬ 
tion of Funds; Penalties 

(a) For the purpose of expediting the actual construction 
of public works contemplated by this chapter and to provide 
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a means of financial assistance to persons under contract 
with the United States to perform such construction, the 
President is authorized and empowered, through the Ad¬ 
ministrator or through such other agencies as hC may 
designate or create, to approve any assignment executed by 
any such contractor, with the written consent of the Surety 
or sureties upon the penal bond executed in connection with 
his contract, to any national or State bank, of his j claim 
against the United States, or any part of such claim, (under 
such contract; and any assignment so approved shfill be 
valid for all purposes, notwithstanding the provisions of 
section 15 of Title 41 and section 203 of Title 31. j 

(b) The funds received by a contractor under any ad¬ 

vances made in consideration of any such assignment are 
hereby declared to be trust funds in the hands of suclj con¬ 
tractor to be first applied to the payment of claims of| sub¬ 
contractors, architects, engineers, surveyors, laborers^ and 
material men in connection with the project, to the payment 
of premiums on the penal bond or bonds, and premiums ac¬ 
cruing during the construction of such project on insurance 
policies taken in connection therewith. Any eontractoij and 
any officer, director, or agent of any such contractor,! who 
applies, or consents to the application of, such funds for 
any other purpose and fails to pay any claim or premium 
hereinbefore mentioned, shall be deemed guilty of a mis¬ 
demeanor and shall be punished by a fine of not more ihan 
$1,000 or by imprisonment for not more than one year, op by 
both such fine and imprisonment. ( 

(c) Nothing in this section shall be considered as impos¬ 

ing upon the assignee any obligation to see to the proper 
application of the funds advanced by the assignee in Con¬ 
sideration of such assignment. (June 16, 1933, c. 90, Title 
II, par. 207, 48 Stat. 205). j 

* * * # # * * * # 1 * 

409. Rules and Regulations; Penalty for Violation 

The President is authorized to prescribe such rules ind 
regulations as may be necessary to carry out the purposes 
of this chapter, and any violation of any such rule or reg¬ 
ulation shall be punishable by fine of not to exceed $500i or 
imprisonment not to exceed six months, or both. (June (16, 
1933, c. 90, Title II, par. 209, 48 Stat. 206) ! 

• * * # * * • • # • 

i 

I 
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411. Appropriation 

For the purposes of this chapter there is authorized to be 
appropriated, out of any money in the Treasury not other¬ 
wise appropriated, the sum of $3,300,000,000. The Presi¬ 
dent is authorized to allocate so much of said sum, not in ex¬ 
cess of $100,000,000, as he may determine to be necessary 
for expenditures in carrying out section 601 to 619 of Title 1 , 

7, and the purposes, powers, and functions heretofore and 
hereafter conferred upon the Farm Credit Administration.' 

(June 16,1933, c. 90,Title II, par. 220, 4S Stat. 210). 

• •••#•••#• 

i 

Executive Order (No. 6929) 

Delegating Certain Functions and Powers to the Fed¬ 
eral Emergency Administrator of Publics Works 

By virtue of and pursuant to the authority vested in me 
by section 201 (a) of the National Industrial Recovery Act, 
approved June 16, 1933, 48 Stat. 195 (hereinafter referred 
to as the “Act”)> I hereby delegate to the Federal Emerg¬ 
ency Administrator of Public Works the following functions 
and powers: 

*###*•*••# 

2. To alter, amend, or waive any or all rules and regula- ! 

tions set forth inExecutive Order No. 6252 of August 19, 

1933, and any other rule or regulation promulgated by the 
President under the authority of section 209 of said Act, 
and to prescribe pursuant to the authority of the said sec¬ 
tion 209 any other rules or regulations as are necessary to 
carry out the purposes of said Act; Provided, however, no 
rule or regulation the violation of which is made punishable 
by fine or imprisonment under the said section 209 shall be¬ 
come effective until approved by me. (Promulgated Dec. 

26,1934) 

• ••••••••• 
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1 

FURTHER CITATIONS SUPPORTING RECOVERY OF 
APPELLEE AS UPON A PRIVATE OBLIGATION. 

I 

United States: j 

William Bailey Co. v. Columbia. Casualty Co. (CL C. A. 

5th), 1931, 50 Fed. (2d) 899. 

Phillips Company v. Constitution Indemnity Co. of 
Philadelphia (C. C. A. 7th), 1933, 68 Fed. (2d) $04. 

Alabama : i 

Fidelity <& Deposit Co. v. Bainer, 1929, 220 A14- 262, 
125 So. 55. ! 

American Employers Insurance Co. v. Lee and Kincaid 
Coal Co., 1933, 226 Ala. 262,146 So. 408. 

Arkansas: | 

Leslie Lumber do Supply Co. v. Lawrence, 1928,11 S. W. 
(2d) 458,178 Ark. 573. 

Aetna v. Big Rock, 1929,180 Ark. 1, 20 S. W. 2nd 180. 

Connecticut : | 

Bryan v. Page, 1929, 109 Conn. 256, 146 Atl. 293. ! 

Florida : j 

Johnson Electric Co. v. Columbia Casualty Co., 1931, 

101 Fla. 186, 133 Sou. 850. j 

_ | 

Illinois : I 

Cherry v. Benson, 1931, 264 Ill. App. 199. I 

Indiana : 

National Surety Co. v. Rochester Bridge Co., 192$, 83 
Ind. App. 195, 146 N. E. 415. j 

Kansas : j 

Cooke v. Luscom.be, 1931,132 Kan. 147, 294 Pac. 849'. 
The Topeka Steam Boiler Works Co. v. United States 
Fidelity do Guaranty Co., 1932, 136 Kan. 317, 15 fac. 
2nd 416. ! 

Maryland : ; 

Hartford Accident <& Indemnity Co. v. W. <& J. Knox 
Net do Twine Co., 1926,150 Md. 40,132 Atl. 261. 

Nebraska : 

Forberger v. Lion, 1919,103 Neb. 202,170 N. W. 897.! 
New York : 

McClare v. Massachusetts Bonding do Insurance Co ., 
1935,266 N. Y. 371,195 N. E. 129. 


I 
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North Carolina : 

Pittsburgh Plate Glass v. Fidelity & Deposit Co., 1927, 
393 N. C. 769,138 S. E. 143 (later appeals in 197 N. C. 
10,147 S. E. 681 and 19S N. C. 166,150 S. E. 877) 

North Dakota : 

Holler man Manufacturing Co. v. Standard Accident In¬ 
surance Co., 1931, 61 N. D. 637, 239 N. W. 741. 

South Dakota: 

Thompson Yards v. Van Nice, 1931, 59 S. D. 306, 239 
N. W. 753. 

Virginia: 

Bristol v. Plank, 1935, 163 Va. 819, 178 S'. E. 58. 

* Wisconsin: 

Concrete v. Illinois Surety Co., 1916, 163 Wis. 41, 157 
N. W. 543. 
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